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IN THE DISTRICT COURT OF THE UNITED STATES. 
DISTRICT OF OHIO, APRIL TERM, 1853. 
IN ADMIRALTY. 


BEFORE MR. JUSTICE LEAVITT, DISTRICT JUDGE, AT COLUMBUS. 


Warp Anp Orners, Owners or THE SreAMeR ATLANTIC, v. THE 
PROPELLER OGDENSBURGH AND OWNERS. 


[REPORTED BY MR. JUSTICE LEAVITT.*] 


COLLISION LOOK-OUT DEFINED— VESSELS APPROACHING DEAD AHEAD—~ 
PORTING THE HELM — CHECKING SPEED —JOINDER OF PROCEEDINGS IN REM 
AND IN PERSONAM. 


{The maritime law is rigid in its exactions of unremitting care and vigilance, on the part of 
those entrusted with the navigation and safe keeping of vessels of every kind, to avoid 
accidents and injuries by collision. Any negligence, inattention, or want of skill, result- 
ing in injury to others, will entitle the sufferer to remuneration. 

A competent and vigilant look-out, stationed at the forward part of the vessel, and in a po- 
sition best adapted to descry vessels approaching, at the earliest moment, is indispensak'e, 
to exempt the steamboat from blame in case of accident in the night time, while navigat- 
ing waters on which it is accustomed to meet other watercrafts. The mate, who has 
command of the deck, is not a sufficient look-out. He must be a person who makes the 
Jook-out his exclusive business. Nor is the wheel-house a proper place to station the 
look-out. He should be stationed forward, where he can see without interruption. 

In general, it is the duty of vessels, whether propelled by steam or wind, when meeting dead 
ahead, or nearly so, to port helm, and each turn to the right. But if they are approach- 
ing, with berth enough to exclude the possibility of coming together, each pursuing its 
onward course, they are not required to port helm. Porting the helm, under such circum- 


stances, may be a fault. 





* The editors acknowledge their obligations to F. D. Kimball, Esq., of Medina, O., for a 
valuable pamphlet report of this case. 
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When steam vessels are approaching each other, and from the darkness or fog, there is the 
least uncertainty as to the course or position of the other, it is the duty of each instantly to 
check the speed, and then, if necessary, to stop, and back. 

The defendants in an admiralty suit, who have suffered from a collision, and are in no fault 
themselves, may by a cross libel set up the damage they have sustained, and will be en- 
titled to a decree in their favor for compensation, 

The libellant can not join in his libel a demand in rem against the vessel, and one in perso- 
nam against the owners. He may proceed in rem, or in personam, or successively in each 
way, until he has full satisfaction, but he can not blend the proceedings in one Jibel.]J—Eps- 
or W. L. J. 


Tue facts are sufficiently set forth in the opinion of the court, 
which was delivered by 


Mr. Justice Leavirr. The libellants aver substantially, that said 
steamboat, being of eight hundred tons burden, with passengers and 
freight on board, left Buffalo in the evening of the 19th of August, 
1852, for Detroit, and, proceeding on her voyage across the lake, by 
the usual and direct route, with all her signal lights burning and 
in good condition, about half-past two o’clock, in the morning of the 
20th of August, off Long Point, on the Canada shore, was run into 
with great violence by the propeller Ogdensburgh, then on her way 
from Cleveland to the entrance of the Welland Canal; the said 
steamboat being struck on her larboard side, near the forward gang- 
way, and the guard and hull being so broken, that she filled with 
water, sunk, and was a total loss to the libellants. It is also averred, 
that at the time of said collision, the Ogdensburgh did not have 
lights burning and properly displayed, as required by law; and was 
not then steering on the usual and proper route from Cleveland to 
the Welland Canal; and, that on the approach of the Atlantic, 
though clearly visible for at least two miles, the propeller did not 
stop her engine, lessen her speed, alter her course, or take any other 
precaution to avoid a collision. It is also alleged, that the officers 
and crew of said steamboat, as the propeller approached, first put 
the helm a-port, and then hard a-port, to get out of the course of the 
propeller, and used every effort to prevent a collision, but that the 
propeller, though seeing’ the lights of the Atlantic at a great dis- 
tance, did not port her helm, or slacken her-speed, or display lawful 
signal lights, but was so unskillfully and improperly managed, that 
she was run nearly at right angles into and against the Atlantic ; 
and that the collision resulted from the carelessness, negligence, and 
unskillfulness of the officers and crew of said propeller; and that 
the libellants have sustained damage thereby, to the amount of one 
hundred thousand dollars. 

The answer of Chamberlin and Crawford, the claimants of the 
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Ogdensburgh, which they aver tobe a propeller of three hundred and 
fifty-three tons burthen, sets up in substance, that she left Cleveland 
with a heavy freight, about twenty minutes after 12 o’clock, in the 
afternoon of the 19th of August, 1852, and proceeded by way of 
Fairport, towards Ogdensburgh, N. Y., the place of her destina- 
tion, which was to be reached by means of the Welland Canal, in 
Canada; that about 2 o’clock the next morning, steering her proper 
course, N. E. by E., for the entrance of said canal, the wind being 
light from 8. W., and the weather somewhat hazy, her watch on 
deck discove:ed a steamboat light, from two to three points off her 
starboard bow, at the supposed distance of three miles ; that keep- 
ing on her course at a speed of about seven miles an hour, her mate 
ascertained that the light was fast nearing her, and gave the signal 
o “slow” the engine ; which was done, and the light still coming 
nearer, an order was given to stop ; that finding the boats were in 
danger of collision, the engine of the propeller was reversed, and 
she was backed ; that these orders were given with all possible dis- 
patch, but in spite of all these precautions a collision ensued. 

The answer then avers, that by reason of the Atlantic’s turning 
from her proper course, and continuing with unabated speed fifteen 
miles an hour, in a direction across the bow of the propeller, she 
fell with all her momentum upon the propeller’s stem, wrenching it 
out of place, and carrying her half round. It is charged, that the 
collision was wholly caused by the unparalleled recklessness of the 
persons in command of the Atlantic ; and that those navigating the 
propeller managed her according to the approved rules of lake nav- 
igation, and with a due regard to the safety of both vessels. It is 
also averred, that the propeller had all her lights burning, and dis- 
played as required by law. 

The claimants ask for a decree for the injury sustained by the 
propeller, as the result of the collision, and by the agreement of the 
parties, such decree is to be rendered in this case, if in the judgment 
of the court the claimants are entitled to compensation. 

It is also further agreed, that the value of the Atlantic was seventy 
thousand dollars, and is to be so considered by the court if it shall 
be adjudged that the libellants are entitled to a decree in their favor. 

The matters in controversy in this case are indicated by the fore- 
going summary statement of the libel and answer. 

A great mass of testimony, partly oral and partly in the form of 
depositions, has been exhibited to the court in support of the oppo- 
site claims of the parties, and as usual in investigations growing out 
of marine collisions, there is, in some material points, great conflict 
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in the testimony. Without noticing the large portions of the evi- 
dence, which have no direct bearing on the points in dispute, I shall 
refer to that only which forms the basis of the conclusions to which 
I have been led. 

But before noticing the facts, it will be proper to state some of the 
settled doctrines of the maritime law as tocollisions. Lord Stowell, 
justly distinguished for his eminent ability as an Admiralty Judge, 
classifies the cases in which collisions may occur as follows: 

‘* In the first place a collision may happen, without blame being 
imputable to either party, as where the loss is occasioned by a storm, 
or other ws major. In that case the misfortune must be borne by 
the party on whom it happens to light; the other not being respon- 
sible to him in any degree. 

‘Secondly: A misfortune of this kind may arise where both 
parties are to blame, where there has been want of due diligence or 
skillon both sides. Insuch case the rule of law is, thatthe loss must 
be apportioned between them, as having been occasioned by the fault 
of both of them. Thirdly: It may happen by the conduct of the 
suffering party only ; and then the rule is, that the sufferer must 
bear his own burden. Lastly: It may have been the fault of the 
ship which ran the other down, and in this case, the innocent party 
would be entitled to an entire compensation from the other.” 2 
Dodson’s Admiralty R. 83; Abbott on Shipping, 230, marginal 
paging. 

It is clear, from the general phase of the present case, that it does 
not fall within the first classification. The disastrous collision under 
consideration did not happen through an agency beyond human con- 
trol. There is a fault resting somewhere ; a wrong-doer, chargeable 
with want of skill, or inattention to duty. The libellants insist that 
they are losers of their valuable steamboat and her appendages, by 
reason of the mismanagement of the Ogdensburgh. The respon- 
dents, on the other hand, insist, not only that they are not liable for 
the loss of the Atlantic, but that they are entitled to compensation 
for the injury sustained by them, as the result of the collision. 

To make good their claim to indemnity, the libellants must show 
that the collision was caused by the fault of the other party, and 
that no censure attaches to those charged with the management and 
navigation of their boat. And, if the respondents would show a 
just ground of claim for remuneration for their loss, it must appear 
that they are without fault. I think there is no foundation for urg- 
ing that the present is a case of mutual culpability, calling for an 
apportionment of the loss between both parties. 
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The maritime law is rigid in its exactions of unremitting care and 
vigilance on the part of those entrusted with the navigation and safe 
keeping of vessels of every kind, to avoid accidents and injuries by 
collision. Any negligence, inattention, or want of skill, resulting 
in injury to others, will entitle the sufferer to remuneration. 

These are general and admitted principles, touching the rights 
and liabilities of parties, in cases of collision. It is now proper to 
inquire what is the result of their application to the facts of this 
case. 

The facts, as exhibited in the evidence of the opposing parties, are 
in some essential particulars, widely variant. On the part of the 
libellants, the material facts proved, may be summarily stated as 
follows: 

The steamboat Atlantic, the property of the libellants, being a 
first class passenger boat on Lake Erie, of the tonnage before stated, 
and with an engine of a thousand horse power, navigated and man- 
aged with the usual complement of officers and hands, having on 
board, including passengers and crew, between five and six hundred 
persons, and furnished with the lamps and lights required by law, 
and the usages of lake navigation, left the port of Buffalo about, or 
a few minutes after, 9 o’clock in the evening of the 19th of August 
last, on her regular trip to Detroit. It seems according to the usual 
course of navigation by steamers between the places named, that 
Point au Pelee, putting out from the Canada shore, near the upper 
end of the lake, is the terminus of a direct line usually pursued ; the 
course from Buffalo to that point bearing 8. W. by W. This line 
of navigation runs within a short distance of Long Point, on the 
eastern extremity of which there is a light-house. This is sixty- 
eight or seventy miles distant from Buffalo. On the night in ques- 
tion, the Atlantic pursued the usual course of steamers, and came 
abreast of Long Point light house about 2 o’clock. It was a star- 
light night, but a haze or smoke hung over the lake, extending up- 
ward from twenty-five to thirty feet, which rendered it difficult to 
discover objects involved in it at any considerable distance. The 
second mate of the boat was on watch from the time of leaving Buf- 
falo till the collision. 

It was the starboard watch, as_it is called by mariners, and be- 
longed properly to the master, who, on this occasion, does not seem 
to have been on deck during the entire watch. The second mate 
and wheelsman were joined on deck, at 12 0’clock, by a passenger 
who had some experience as a navigator on the lake. According to 
the testimony of the three persons, after the Atlantic had proceeded 
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about one mile beyond Long Point light, a little after 2 o’clock, they 
made a light—two white lights—which the mate took for the lights 
of a sailing vessel, heading southward. These witnesses agree in 
the statement that the steamer holding on her course 8. W. by W., 
made the lights seen from a half to three quarters of a point over 
her larboard bow, indicating that the position of the approaching 
craft was a little south of the line of the steamer’s course. The 
lights, when first seen, in the opinion of one of the witnesses, were 
about one mile distant. The steamer kept her course, under a full 
head of steam, at the rate of not less than fifteen miles an hour, 
when it was ascertained distinctly that the lights seen belonged to a 
propeller steering for Gravelly Bay, through which the entrance into 
the Welland Canal is reached. The steamer continued to approach 
without any diminution of her speed, until within three or four lengths 
of the boat from the propeller, when the order was given tothe wheels- 
man to port his helm, which wasalmost immediately succeeded by the 
order to put the helm hard a-pcrt. Very soon after the Atlantic’s 
larboard side, just aft the forward gangway, came violently in con- 
tact with the propeller’s bow, causing a breach in the steamer’s side 
some seven feet in width, extending downward below the water line, 
and inward nearly to the middle hatch. Without stopping the en- 
gine, the order was given to head her to the shore, and after running 
between half a mile and a mile, such was the rapid inflow of water, 
that she sunk at a point where the lake is twenty-five fathoms deep. 

Such is the case, very briefly stated, as presented by the witnesses 
for the libellants. On the part of the respondents, the witnesses 
produced are the master, wheelsman, first mate, clerk, engineer and 
a fireman on the Ogdensburgh. In the first place it may be re- 
marked, that they satisfactorily disprove the allegation in the libel 
that the propeller was not furnished with and did not display, on the 
night of the collision, the red and green signal lights required by 
statute. The boat was provided with these lights, and they were 
suitably displayed and lighted. 

The Ogdensburgh in addition, ha! two white globe lights on her 
cross-trees, together with several lesser lights. These, it is-in proof, 
were all lighted, and in good order throughout the night on which 
the collision occurred. 

It appears that starting out across the lake from a point a few 
miles off Ashtabula, on the southern shore, the propeller was put 
upon her proper course, N. E. by E., for the entrance of the Wel- 
land Canal; and that, although there had been previously a slight 
variation from it, she was on it when the lights of the steamer were 
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made, and continued upon it till the collision happened ; that the 
lights of the Atlantic were first made by the propeller two and a 
half points over her starboard bow, and that the estimated distance 
of two and a half or three miles; that the mate having first taken 
the bearings of the light by compass, and seeing that the light 
opened a few points on the starboard, had ordered the wheelsman to 
keep on his course, and immediately thereafter, being uncertain as 
to the bearings of the steamer’s lights, gave the order to slow the 
engine; that after watching the lights closely for a short time, the 
mate saw the red signal lights of the steamer, and ascertaining that 
she was within four or five times her length of the propeller, rung 
the bell to stop and back almost simultaneously ; that before the order 
to slow, the propeller was running at the rate of eight miles an hour ; 
that after the order to slow, and when the orders to stop and back 
were given, her speed had been reduced to about three miles an 
hour ; that all the orders referred to had been promptly obeyed, and 
the propeller brought 4lmost if not wholly to a stand; that the At- 
lantic, without either slowing or stopping, continued her course 
towards the propeller, heading, as the nautical phrase is, ‘‘ stem on ;” 
that the mate seeing the collision inevitable, gave the order to star- 
board the helm, hoping thereby to receive only a glancing blow, but 
this movement produced little or no effect, as the propeller was 
stopped or nearly so, and of course did not obey her helm. The 
Atlantic thus struck the bow of the propeller, causing the breach in 
the steamer before noticed, and carrying away the lower part of the 
propeller’s stem, loosing and turning the other part from its position, 
unfastening the ends of the planks, and causing an opening through 
which the water found its way into the boat. 

This synopsis of the testimony on both sides, as to the course and 
relative position of the boats, when the lights of each other were 
made, their subsequent conduct, and the facts relating to the colli- 
sion, will suffice to show the material discrepancies between the wit- 
nesses on either side, and afford some intelligible landmarks for the 
court, in settling the rights of the parties. 

It will be noticed that the essential differences between the parties 
consist in the opposite statements of the witnesses as to the bearings 
of the lines, on which the steamer and the propeller neared each 
other. On the hypothesis of the libellants, the lights of the pro- 
peller were first seen, in seamen’s phrase, nearly dead ahead of the 
Atlantic, being less than a point over her larboard bow. Thus 
meeting, if the Atlantic had exercised the proper precaution of 
checking her speed, and porting her helm, and the propeller had 
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failed to use the proper prudential measures, a collision being the 
result, the fault would be chargeable to the latter. But, on the re- 
spondents’ proof, the lights of the steamer were seen two and a half 
points over the propeller’s starboard bow, indicating clearly that she 
was on her proper course, north of the steamer’s proper line of tra- 
vel; and that, by improperly porting and hard porting, the steamer 
had been turned too far north, and carried across the propeller’s 
bows. This latter supposition, I am obliged, as the case is pre- 
sented, to adopt. I have failed to perceive any reason, why the 
statements of the respondents’ witnesses, as to the matters in which 
they are in conflict with those of the libellants, should be repudiated. 
They are not only more numerous, but for reasons of a higher and 
more decisive character, better entitled to credit. 

In this view, how stands the case? The propeller has done all 
that reason, usage, or law required. The many experienced and 
highly intelligent navigators, who have testified as experts, have 
declared as with one voice, that every precautionary measure adopted 
by her was sensible and judicious. She did all in her power to 
avoid the collision, while she omitted nothing that could have been 
done. ‘True, the order given by her mate to starboard her helm just 
preceding the collision, was not called for; but for the reason before 
stated, it produced no result, and may well be designated as ‘“ an 
error,” without being ‘a fault.” 

In coming to this conclusion, I am not unmindful that it was stren- 
uously insisted in the argument, that by the settled usages of navi- 
gation, as also by judicial determinations, it is the duty of vessels, 
whether propelled by steam or wind, when meeting ‘‘ dead ahead,” 
or nearly so, to port helm, and each turn to the right. There can 


‘be no doubt of the existence of this rule, or of its obligatory nature ; 


but it must be limited to cases in which it properly applies. The 
experts who were questioned on this subject, agree in stating, that 
if two boats or vessels are approaching in opposite directions, yet 
with berth enough to exclude the possibility of coming together, each 
pursuing their onward course, they are not required to port helm. 
Indeed, they agree in stating what is clearly obvious, that in the case 
supposed, the porting helms would tend rather to bring about, than 
avoid, collisions. These experts also say, that under the circum- 
stances in which the Atlantic and the Ogdensburgh approached, the 
latter was not required to depart from her course, and that the At- 
lantic was wrong in porting her helm and diverging from her track. 

It is clear then that the libellants have no claim to compensation 
from the owners of the Ogdensburgh, for the whole or any part of 
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the loss sustained by them, as a result of this disastrous collision. 
It remains to inquire, whether a decree shall pass against the libel- 
lants for the loss suffered by respondents in the injury to the pro- 
peller. 

By agreement of parties, the question whether it is competent in 
a proceeding by libel, where the answer, as in this case, asserts a 
claim against the libellants, and prays for a decree accordingly, to 
treat it as a cross libel, is waived ; and it is stipulated that a decree 
may be entered for the owners of the Ogdensburgh, if in the opinion 
of the court they are entitled to it, on the law and facts of the case. 
Their right to such a decree depends clearly on the answer to the in- 
quiry, whether their loss is attributable to the sole fault of the libel- 
lants’ steamer. That the libellants are great sufferers from the 
collision, and have chosen to initiate this proceeding, can not deprive 
the owners of the propeller of their claim to compensation, if they 
are chargeable with no fault. They are to be viewed precisely as if 
they were the libellants, seeking indemnity for a loss; and, if they 
make out a good case, are entitled to a decree in their favor. 

The inquiry is then presented, whether the facts and the law ap- 
plicable to them, show a case of such exclusive culpability on the 
part of the Atlantic as not only to preclude her owners from any 
right to compensation, but to make them responsible for the injury 
sustained by the Ogdensburgh. This is contended for, by the re- 
spondents’ counsel, on several grounds. 

1. It is insisted that the Atlantic had no sufficient watch on deck 
during the night of the collision. The night, as already noticed, 
was not dark, but the haze on the lake made it difficult to distinguish 
objects at any considerable distance. The route of the steamer, es- 
pecially in the vicinity of Long Point light, was one much fre- 
quented by vessels and steamers, passing up and down the lake, and 
to and from points along the southern shore, by propellers and other 
craft, carrying on commerce with the lower lakes, through the Wel- 
land canal. The Atlantic was a steamer of great power, and of 
great speed ; and, on the night referred to, was the freighter of be- 
tween five and six hundred human beings. These facts are quite 
sufficient to justify the conclusion, that those entrusted with her 
management and navigation were called upon for the exercise of the 
greatest watchfulness and care. It seems the only persons. on deck 
having any rightful connection with the steamer, from the time she 
left Buffalo till the occurrence of the terrible collision, which sent 
her to the bottom of the lake, and occasioned the loss of some two 
hundred human lives, were the second mate and the wheelsman. 
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As before noticed, it was the captain’s watch ; and the testimony of 
the most experienced and reliable experts is, that under the circum- 
stances of the ease, it was wholly improper that the captain should 
have entrusted the care of the boat to the sole management of the 
second mate ; an officer in whom the higher qualifications of a nav- 
igator are not looked for, and who, in the language of a very intel- 
ligent expert, is viewed as the mere “ drudge” or assistant of the 
captain. In point of fact, the second mate, even if his competency 
for the station is admitted, (which is, at least, doubtful,) did not 
keep a vigilant look-out, within the requirements of the decisions of 
the highest judicial tribunal of the country. He was, by his own 
statement, in the pilot house at the time he made the lights of the 
propeller, looking from one of the windows; and did not make 
these lights till they were about one mile distant. 

In the case of St. John v. Paine and others, 10 Howard’s Re- 
ports, 557, it was said by Judge Nelson, in delivering the opinion 
of the court, that “‘ The steamboat was in fault in not keeping at 
the time a proper look-out on the forward part of the deck; and 
that the failure to desery the schooner at a greater distance than half 
a mile ahead, is attributable te this neglect. The pilot house in the 
night, especially if dark and the view obscured by clouds in the dis- 
tance, was not the proper place, whether the windows were up or 
down. The view of a look-out stationed there must necessarily be 
interrupted.” And in the same case the court held, ‘‘ That a com- 
petent and vigilant look-out, stationed at the forward part of the 
vessel, and in a position best adapted to descry vessels approaching, 
at the earliest moment, is indispensable to exempt the steamboat 
from blame in case of accident in the night time, while navigating 
waters on which it is accustomed to meet other water craft.” And 
again the court said, ‘‘ There is nothing harsh or unreasonable in 
this rule; and its strict observance and enforcement will be found 
as beneficial to the interests of the owner, as to the safety of navi- 
gation.” 

In the case of the propeller Genesee Chief v. Fitzhugh and others, 
12 Howard’s Rep., 443; 9 Western Law Journal, 391, in giving 
the opinion of the court, Chief Justice Taney says: ‘ It is the duty 
of every steamboat traversing waters where sailing vessels are often 
met with, to have a trustworthy and constant look-out, besides the 
helmsman, It is impossible for him to steer the vessel, and keep 
the proper watch in his wheel house. His position is unfavorable 
to it, and he can not safely leave the wheel to give notice when it 
becomes necessary to check suddenly the speed of the boat. And 
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whenever a collision happens with a sailing vessel, and it appears 
that there was no other look-out than the helmsman, or that such 
look-out was not stationed in a proper place, or not actively and 
vigilantly employed in his duty, it must be regarded as prima facie 
evidence that it was occasioned by her fault.” 

In a recent case of Admiralty against the steamboat Northern 
Indiana, a passenger boat on Lake Erie, decided by Judge Hall, of 
the District Court of the United States for the Northern District of 
New York, it was held, that the mate alone, while the officer of the 
deck, though in all respects competent to the duty, did not consti- 
tute a sufficient look-out, within the requirement of the decisions of 
the Supreme Court of the United States, referred to. The judge re- 
marks that, ‘‘ The mate was the officer of the deck, holding the 
temporary command of the vessel, and liable to be continually called 
to the discharge of duties inconsistent with the keeping of a constant 
and vigilant watch, and ought not to have been relied on for that 
purpose.” 

In England, the rules prescribed by the courts in regard to look- 
outs, are more stringent than in the United States. A case is re- 
ported in the 2d vol. Eng. Law and Equity R., 557, in which the 
Europa, one of the Atlantic steamers, was condemned for an injury 
to a sailing vessel, occurring during a thick fog, on the route of steam 
travel between the United States and England, on the ground of the 
insufficiency of her look-out ; when the proof was, that there was 
an officer stationed on the bridge, a quarter master on the top-gallant 
fore-castle, another quarter master at the con, besides one at the 
wheel. 

I can not hesitate to say, in view of these authorities, that the 
Atlantic did not maintain a sufficient look-out, on the night of the 
collision. 

2. In the next place it is urged, that the steamer was guilty of a 
great error in porting, and then hard-porting her helm, thereby run- 
ning across the bows of the propeller, so as to make the collision an 
almost certain result. It has been before stated, that in the relative 
position and courses of the two vessels, and the time the lights of 
each were made by the other, there was no obligation on the pro- 
peller to port her helm. From the width of the berth between the 
two boats, if each had kept its course, there could by no possibility 
have been a collision. They would have passed at a distance pro- 
bably not less than a mile apart, The law, therefore, requiring 
vessels and boats, approaching on the same or near the same line, 
to port their helms, as already remarked, does not apply. And it 
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was palpably wrong in the steamer, and necessarily attended with 
danger, to port her helm, and diverge from her course, especially 
without checking her speed. The movement indicated great want 
of skill and judgment in navigation. The steamer should have 
given way, as the nautical phrase is, and have passed under the stern 
of the propeller. (2 Robinson, Jr., p. 5.) 

3. But another fault, very much insisted on by the advocates for the 
respondents, was the omission of the mate to check the speed of the 
Atlantic. There is no pretense that any order to that effect was given, 
or that in fact the velocity of the boat was at any time checked. This 
gross dereliction of duty, if the mate of the Atlantic was chargeable 
with no other, would, under the circumstances of this case, make the 
boat responsible for all the consequences which followed. It is entirely 
without excuse or palliation. It is proved that the boat at the time 
of making the propeller’s lights was going forward under high steam 
pressure, and her rate of travel was not less than fifteen miles an 
hour. Her mate says, that from the haze on the lake he did not see 
the propeller’s lights till within about a mile of her; and concluded, 
when first seen, they were on a sailing vessel going south. Yet, 
notwithstanding the difficulty of vision, and the uncertainty that 
existed as to the character of the craft, and the direction of her 
course—her lights seen, as he says, less than one point over the 
steamer’s larboard bow—he pressed on with criminal recklessness, 
and without the least reduction of her dangerous speed. The nu- 
merous experts who have testified in this case, as well those called 
for the libellants, as for the respondents, agree in saying, it was the 
obvious duty of the Atlantic’s mate, when the propeller’s lights were 
first made, if, after noticing their bearing, there was the least un- 
certainty as to their position or motion, instantly to check the speed 
of the steamer, and then, if necessary, to stop, and back. They 
agree also in saying, if this course had been pursued, there was not 
a possibility that a collision could have happened. The propeller, 
pursuing her course N. E. by E., would have passed beyond the reach 
of the steamer, and the frightful calamity that took place would have 
been avoided. And it is amazing that a course so plain and safe 
had not suggested itself to the mate. That instead of this, he should 
have crowded the helm hard a-port, and with unchecked velocity 
turned the steamer almost across the path of the propeller, imports 
a recklessness and stupidity that argue badly for his fitness for the 
truly responsible position he occupied. 

It 1s not deemed necessary to notice specially the judicial decisions 
both in England and in this country, enforcing rigidly the obliga- 
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tions and duties of those connected with steam navigation. Many 
of these were présented, and ably commented upon by the advocates 
of the respondents in the argument of this case. In addition to 
those noticed in the previous part,of this opinion, many others were 
adduced, of pertinent application to this subject. Among them the 
following are noted: The Europa, 2 English Law and Equity R., 
557; Genesee Chief, 12 Howard, 443; 9 Western Law Journal, 
391; the Rose, 2 Robinson, Jr.,1; the Virgil, 2 Robinson, Jr., 201; 
the James Watt, 2 Robinson, Jr., 270; 2 Haggard, 356; Davies’ 
Rep., (Maine,) 197; Wharton’s Dig., 1852, Sup. 388. 

The general tendency of these authorities is to enforce the duty 
of great caution, and unremitting vigilance, on the part of those en- 
gaged in the navigation of vessels propelled by steam. The obli- 
gation of lessening the speed of steamboats, under all circumstances, 
where unchecked velocity may be supposed to be dangerous, is espe- 
cially enjoined. And there can be no question that the preservation 
of human life, as well as of property, demands at this day, when 
there is such a disposition to sacrifice every thing to rapidity of 
movement, that owners and managers of steamboats should be held 
to a most rigid accountability. 

I can not well conceive of a case, calling more urgently for the 
application of these principles, than the one under consideration. 
The calamity which has befallen the ill-fated Atlantic, putting in 
the most imminent peril the lives of upwards of five hundred per- 
sons, and attended with the actual loss of more than two hundred, 
has resulted from an insane neglect of duty in not checking her 
rapid speed at the proper time, and a desire to make headway at all 
hazards. And it is certainly a somewhat singular feature of this 
case, that her owners, responsible morally and legally, for the mis- 
conduct and incompetency of the officers and agents, whom they 
had placed in charge of their boat, should ask remuneration for a 
loss, arising clearly from their recklessness, or unskillfulness. As 
to the master of the Atlantic, some conclusion may be drawn in 
relation to his professional character and qualifications from the fact, 
that although it was his watch, it does not appear that he was on 
deck, from the time the boat left Buffalo, till he was roused from his 
slumbers by the fatal collision; and afterwards was distinguished 
for his ‘* masterly inactivity ” in every thing but the carrying out of 
measures to save his own life. The second mate, who was invested 
with the sole management and command of the boat, and to whom 
was committed the safe keeping of more than five hundred persons, 
was not qualified for his trust, as is apparent from the facts already 
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noticed. In a word, it is, impossible*to review theincidents of that 
sad catastrophe, without a painful impression} thaf those occupying 
official stations on the Atlantic were grossly deficient, not only in 
professional skill and intelligenee, but in the higher moral qualities 
of trustworthy navigators. 

Under the belief that the foregoing views sufficiently indicate the 
grounds on which it is designed to place the decision of this case, I 
forbear to notice some other points made in the arguments. In my 
judgment, the libellants on the law and the facts are not entitled to 
a decree, either for the whole, or any part of the value of the steamer 
Atlantic ; and the respondents have a just claim to compensation 
for the injury sustained by the Ogdensburgh, arising from the faulty 
management of the Atlantic. The amount of this injury, by agree- 
ment of parties, is three thousand dollars ; for which sum I decree 
against the libellants, with costs. 


In connection with this case, a preliminary question of Admiralty 
practice is presented by the first article of the respondents’ answer, 
as matter exceptive to the libel, which is stated as follows: 

‘* That the libellants have improperly joined a proceeding am rem 
against the propeller Ogdensburg, with a proceeding im personam 
against the respondents as her owners.” 

This point was argued fully before the hearing ; and reserved for 
further consideration. Its decision now is no way material to these 
parties, as the Court has decreed in favor of the respondents, on the 
merits. It may be desirable, however, that the views of the Court 
on the point raised should be known, that the practice hereafter 
may conform to them. 

After an examination of the authorities cited, in connection with 
Rule 15, of the rules adopted by the Supreme ,Court of the United 
States, for the practice of the Admiralty Courts of the Union, I am 
satisfied that the joinder in the same libel of a proceeding in rem, 
against a ship, and én personam, against the owner, in an action for 
damage by collision, is not admissible. In one case, before Judge 
Story, prior to the adoption of the rules of the Supreme Court, he 
expressed himself strongly against the propriety of such a joinder. 

The case referred to is the Citizens’ Bank v. The Nantucket Steam- 
boat Company, 2 Story’s R., 57. In the opinion delivered by Judge 
Story in that case, he remarks: ‘‘In the course of the argument it 
has been intimated that in libels of this sort, the proceeding might 
be properly instituted, both in rem against the steamboat, and in 
personam against the owner and master thereof. I ventured at that 
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time to say, thatI knew of no’ ical, or authority, in the general 
jurisprudence of courts of Admiralty, which would justify such — 
joinder of proceedings, go very differed in their nature, and char- 
acter, and decretal effect. On thé contrary, in this Court, every 
proceeding of this sort has been constantly discountenanced, as ir- 
regular and improper.” Again, the judge says, “ In cases of collision 
the injured party may proceed in rem or in personam, or succes- 
sively in each way, until he has full satisfaction. But, I do not 
understand how the proceedings can be blended in one libel.” 

The case referred to was before Judge Story in 1841. At the 
January term, 1845, the Supreme Court, in pursuance of express 
authority conferred by an act of Congress, prescribed the rules of 
Admiralty practice. Rule 15 is as follows: ‘‘In all suits for dam- 
ages by collision, the libellants may proceed against the ship and 
master, or against the ship, or against the owner alone, or the master 
alone, 7m personam.” 

There seems to be no room for doubt as to the true construction of 
this rule. It is understood these Admiralty rules were drafted by 
Judge Story ; and the rule above quoted, was designed to carry out 
his views of the correct practice, as very clearly stated in the fore- 
going extract from his opinion. The rule provides specifically how 
a party may be proceeded against for an injury by collision. It may 
be—1. Against the ship and master. 2. Against the ship. 3. 
Against the owner alone. 4. Against the master alone, in perso- 
nam. Clearly a proceeding im rem against the ship, and in perso- 
nam against the owner, not being authorized by this rule, is pro- 
hibited, 

The rule quoted was thus understood and construed by the late 
Judge Woodbury. In 2 Woodbury and Minot’s Rep., 92, in de- 
livering the opinion of the court, he says: ‘‘ The other objection 
is the misjoinder of the vessel and owners, in the same libel. This 
involves a proceeding in personam and in rem, in the same case, 
and contravenes, the settled rules of Admiralty proceedings.” He 
refers to Rule 15, before cited, and also the 17th Rule, as sustaining 
his views. 

Judge Conkling, in his work on Admiralty, vol. 2, 380, et. seq., 
after discussing the question, whether before the adoption of the 
rules of the Supreme Court, a proceeding in rem and in personam 
could be joined, holds, that ‘the practice, if it was before allowable, 
is abolished by Rule 15. 

I see no reason to doubt the conclusion, that at least, in suits for 
collision, it was the intention of the Supreme Court to direct what 
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proceedings were admissible ; and in pointing out the course which 
they regarded as proper, to prohibit all others: 

The exception to the libel’ is therefore sustained, and the libel- 
lants have leave to amend. 


Messrs. Lothrop, Swayne, Wade, and Newberry, for libellants. 
Messrs. Spalding, Stanbery, M’ Nett, and Kimball, for respond- 
ents. 





THE PROFESSION OF ADVOCATE IN ENGLAND. 


Tue North British Review, in an article on the county court system 
of England, gives the following picture of its effects upon the con- 
dition of advocates in Westminster Hall. 


‘If the English County Courts have been productive of blessings 
to the general public, they have been obtained by the sacrifice of a 
great body of men. The people can not run from Westminster Hall, 
as from the plague, without starvation to many. Every change in 
practical forms is productive of much private suffering. No ridiculous 
legal writ, whose very object it is difficult to state, can be abolished 
without taking the bread out of the mouth of some one. The general 
public know little of the struggles of professional life consequent 
upon the directing of business into new channels. Those who had 
obtained, if not fame, at least respectability and competence, are in 
a moment reduced to the helpless condition in which they were when 
they began their studies ; left upon the shore high and dry, while 
the whole stream of business is rushing elsewhere. It is lamentable, 
at the present moment, to look at the condition of the English Bar. 
The vast army of barristers are represented by the still vaster army 
of solicitors, and they by a more numerous body of subordinates, 
all struck by the same heavy blow which has annihilated the com- 
mon law courts of England. Migrations are daily taking place from 
the inns of court in London to the county courts in rural England, 
or to the Eldorado of the Australian digging. The distress which 
all this indicates is almost beyond belief, and constitutes one of the 
clearest cases of compensation, if compensation could ever be admit- 
ted, when large classes of the community are ruined by imperial 
laws, rendered necessary for the general good. 

‘‘In fact, the profession of an advocate has seen its day. No longer 
has he the same arena—no longer the same important questions to 
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discuss. No longer will an Erskine be called upon to defend the 
liberty of speech, or to contend against the exploded maxims of the 
Stuarts’ reigns. The constitution is settled, and those rights of 
governor or governed, on the discussion of which so many orators 
have acquired immortality, are matters of debate no more. The 
province of our advocates is limited to the narrow field of private 
rights, in which, no doubt, there is necessary as much force of intel- 
lect and comprehensiveness of judgment, without, however, the 
stimulus to those exhibitions of genius, which so often awed tyranni- 
cal judges, and hurried subservient juries into justice. 

‘As a means of attaining a livelihood, it is of all professions the 
worst. Even in the best times it was a lottery. In the present day 
we summon a competent witness to speak of its demerits. ‘I hear,’ 
said Lord Denman, in one of his recent letters to Lord Brougham, 
‘from all quarters that the most eminent men of the profession sit 
idle in court, and that the juniors are losing all hope of succeeding 
in the world as barristers.’ In the struggle for the small share of 
business that remains, young men without influence and connection, 
either in their county or with an attorney, are sure to be overborne. 
In every other trade or profession success attends industry and integ- 
rity. In the profession of an advocate it is impossible, a priori, to 
foretell the fate of talents of the highest order. The senior wrangler 
of his day has gazed with intense amazement, at being passed cleverly 
by a man who never entered the gates of a university. Powers of 
practical adaptation to the business of life, and a fertile and ready 
mind, are of more avail than all the ready scholarship that ever came 
from Oxford. Those, too, who have all the backing that kith and 
kin among attorneys could give them, and all the cases which their 
own or their family influence could secure from their own county, have 
gone no farther. While hope is at the prow, and youth atthe helm, 
they sail gaily on, making much motion, but little proaias The 
next stage is that of heavy juniors, and finally, they land Bafely 
among the old gossips, whose anecdotes keep up the connection 
between the present generation and the one about to quit the scene. 
No study, no perseverence, no patronage can insure success ; and 
hence the folly of throwing away so much undoubted talents as now 
wanders forlorn, seeking for fame and bread, and destined to a mis- 
erable life of inactivity and oblivion. 

‘* In the decline of professional business, there have fallen the high 
power and morality of the Bar. It is difficult to be chivalrous under 
the pressure of narrow means, and the rules of etiquette stand a 


small chance against the vulgar necessities of the hour. 
29 
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“© With but few exceptions on each of the circuits, and even at 
the chancery, the men already who are thriving in their vacations, 
are not the well-read and profoundly learned lawyers, but the sons, 
nephews and cousins of attorneys; a tribe of underbred men, who 
derive shelter and success in the practice of hugging from the very 
rules which forbid it to a higher calibre of men and minds; a class 
with whom thrift follows fawning, as surely as shadows substance.’ ” 
Law Magazine, vol. xliv., p. 272. 

‘* It is melancholy at all times to trace the decline and fall of an 
important class of the community, and more especially of a class 
with whose history is connected much of the history of England. 
The misfortune of the recent changes has been their sudden 
operation. Whole masses have been overwhelmed without time for 
preparation against the storm; and hence, in their very despair, 
they resort to means of safety which neither a nice sense of honor, 
nor any but peculiar morality can justify. Perhaps, after a time, 
when the overstocked numbers of the profession are diminished toa 
suitable proportion with the business, the spirit of old days, relieved 
from the pressure of present times, may once again revive. We 
hope that time may come before the extinction of the race.” 





IN THE SUPREME COURT OF NEW YORK. 


KIN@S COUNTY, SPECIAL TERM, JUNE, 1853. 
Tux PropLE ON RELATION oF CHARLES TRAINER v. Rosz Cooper. 


HABEAS CORPUS — FATHER’S RIGHT TO CUSTODY OF CHILD AS AGAINST STRAN- 
GERS — RESTRAIN, AS RELATES TO CHILDREN, DEFINED-——- WHAT IS RES 


ADJUDICATA. 


Where the father of a child nine years of age demands_its custody against a stranger, who 
is keeping it in a house of ill-fame, it will be no answer to say that the marriage of its 
parents, one being a slave, was illegal in the state where they were domiciled, if it were 
good as a common law marriage, and that the child voluntarily remains with the respon- 
dent. . 

In cases of young children, there may be legal restraint, without the exercise of any force 
or coertion. If the respondent interferes to prevent the parent from taking forcible posses- 
sion of his child, as by forbidding him to enter the house where it is, the restraint is 
illegal. 

hildren of such tender years are not to control their own movements, and choose their own 
place of residence. The father being bound to support them, has a right to their custody, 
care and education, and whoever, by engaging the child's affection, draws it away from 
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his custody, and persuades it to remain away from him, violates his parental rights. The 
court in such case will not merely remove the restraint, but will render a judgment which 
shall dispose of the custody of the child by ordering it to be delivered to the father. 


The facts of the case sufficient appear in the opinion of the Court 
which was delivered by 

Mr. Justice Barcuto. The case comes before the Court on the 
return of the respondent to a writ of habeas corpus, issued out by 
the relator, to obtain the custody of his infant child. Upon its 
merits, when divested of those extraneous circumstances which have 
given an unnatural interest and notoriety to the matter, it is very 
plain and simple. But several new and highly important legal 
questions have been presented and argued by the learned counsel, 
which it will be proper first to consider. 

I. It is contended by the learned counsel for the respondent, that 
the power of awarding a writ of habeas corpus by this Court can 
be exercised only at a general term. MJeliance is had upon the sta- 
tute which requires the application to be made 

1. In the supreme court during its sittings ; or, | 

2. During any term or vacation of the supreme court, to the chan- 
cellor, or any one of the justices of the supreme court, or any offi- 
cers who may be authorized to perform the duties of a justice of the 
supreme court at chambers, being or residing within the county where 
the prisoner is detained. 

This precise question came before the Court under our former sys- 
tem when special terms were held for the transaction of certain non- 
enumerated business, and Chief Justice Savage expressly decided 
that the writ could be issued by the Court at special term, Hx parte 
Beattv, 12 Wendell, 229. It is hardly necessary to add, that under 
our present system, much greater powers are given to the special 
term, for we possess not only the general powers of the old supreme 
court, but also the entire powers of the former court of chancery ; 
either of which courts had, without the aid of any statute, at the 
common law, jurisdiction over habeas corpus. 

II. Again, it is insisted that a single justice, sitting in Kings 
County, has no authority to send the writ into the city of New York. 
This argument is based upon the supposition, that the writ was 
issued by the justice, and not by the Court, which is unfounded, in 
fact. But if the fact were as supposed, the argument would never- 
theless be fallacious. For a justice of this Court can, at his cham- 
bers, award a writ of habeas corpus that shall run into any part of 
the state. This point was before Justice Harris, in The People v. 
Samuel Hanna, 3 How. Pr. R. 39. He then held that the limitation 


- 


Sibel coke pot bith inane ae ng ok 
oe geet Soe = ie eg ~ 


pa, ier 
~ ain 


5 ll ee 











452 The People v. Rose Cooper. 


contained in the words “‘ being or residing within the county,” in the 
statute above cited, which is relied on by counsel, applied to the last 
preceding class of officers, ‘‘ authorized to perform the duties of a jus- 
tice of the supreme court ;”’ leaving to the justices of the supreme 
court the same unrestricted jurisdiction as they possessed under the 
previously existing statutes. In that case a writ was allowed by 
Judge Harris, sitting in Albany, to bring up a person detained in 
Columbia County. So also in The People v. Woodruff, 3 How. Pr. 
R. 32, Justice Willard allowed a writ at his chambers in Saratoga 
Springs, returnable before the county judge of Washington, to bring 
up a prisoner in the latter county. So in the familiar case of The 
People v. Mercein, 8 Paige, 55, the chancellor, sitting at Saratoga 
Springs, brought before him a child from the city of New York. It 
may be added, that these decisions are in entire conformity to the 
general practice of the judges of this Court. 

III. It is contended that the matter is res adjudicata, the same 
question having recently been heard before Judge Duer, of the 
superior court, city of New York. Two answers may be given to 
this proposition. First. The case does not stand upon the same state 
of facts ; for the relator has given evidence of restraint having been 
exercised since the former proceeding. Secondly. That learned and 
accomplished judge doubted his authority to make an order dispos- 
ing of the custody of the child. That doubt probably controlled his 
decision, and may have been well founded as applied to this judge 
of a court of limited jurisdiction, and clothed with no general equity 
powers. Upon this point I quote from the opinion of Judge Duer 
the following: ‘‘ I certainly concur with the learned counsel for the 
respondent, tat I am not sitting here as a judge in equity, clothed 
with those large discretionary powers in relation to the disposition 
and custody of infants which the Lord Chancellor in England, as 
the representative of the sovereign, is competent, and has long since 
been accustomed, to exercise. Powers just as extensive, I doubt not, 
were vested in our late court of chancery; and if so, by force of the 
new constitution, have been transferred ta, and are now vested in, 
the supreme court of the state. But they do not belong to me, either 
as a supreme court commissioner, or as a judge of the superior court. 
I can not, therefore, exercise the discretion which they confer, even 
would I be justified in acting, at the same time and in the same pro- 
ceeding, in a double capacity. The supreme court, as succeeding to 
the entire jurisdiction of the chancellor, is the general guardian of 
infants, and as such has an exclusive right to determine all questions 
in relation to their disposition and custody, except where the ques- 
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tions properly arise in an action between husband and wife for an 
absolute or limited divorce.” 

It will thus be seen that the learned judge concedes to this Court 
the powers which he did not deem himself to possess, and which are 
now invoked and necessary, to afford the relief prayed for. The 
argument of res adjudicata, therefore, falls to the ground. For it 
would be idle to talk of a previous adjudication being a bar, when 
the former tribunal had no right to adjudicate the point in contro- 
versy. It will also be seen that we in no manner conflict with the 
decision of Judge Duer. This Court, being clothed with full legal 
and equitable power, entertains no doubt of its authority to make a 
final disposition of this matter. 

IV. We will now proceed to examine the case upon its merits. 
Charles Trainer, the relator, claims that Jane Trainer, an infant nine 
years of age, is his legitimate child ; and that the respondent with- 
out authority, detains her at a house of ill-fame, No. 101, Mercer 
street, in the city of New York. The respondent admits that the 
relator is the father of Jane, but denies that he was lawfully married 
to her mother, the latter being a slave; and denies that the child is 
under any restraint ; and avers that she voluntarily remains with 
the respondent. These are the substantial facts upon which the 
decision. depends, although numerous irrelevant matters have been 
brought into the case, and quite an unnecessary amount of ill-feeling 
excited and displayed. These matters relate to the fact, that Jane 
was born a slave belonging to respondent ; that she was made free 
by respondent moving into the state of Ohio, before she came to 
New York, and that the relator is, and always has been, a free black 
man. 

It is hardly necessary to remind the parties and their counsel that, 
upon a question of this kind, the law in this state recognizes no dis- 
tinction of color or race; and that all fathers, whatever may be 
their standing in society, have precisely the same legal authority and 
control over their children. The relator stands before the Court 
simply as a man, prosecuting his paternal rights; while the respond- 
ent appears as a woman having no claim upon the child by agree- 
ment or consanguinity, but only through the affections. It is 
wholly unnecessary, therefore, to inquire into the complexion of the 
one, or the reputation of the other. If she were the most exalted 
lady in the land, and he the most humble of its inhabitants, their 
rights, in the eye of the law, and their consideration in the view of 
this Court, would be the same. 

In regard to the legitimacy of the child, I have been sunanlies 
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embarrassed, because there is no direct evidence of the fact, except 
the testimony of the relator himself. For, although such testimony 
has been usually admitted, I am not quite sure that it stands upon 
any solid foundation. In the view, however, which I take of the 
case, the legitimacy of the child is not a fact of vital importance. 

The relator swears that he was married in Mobile by a black 
Methodist preacher, his wife being a slave and both members of the 
denomination. Upon this it is claimed by respondent’s counsel that 
the marriage is void, by reason of a statute of the state of Alabama 
forbidding slaves to marry. Whether it be true, as the argument 
tends to show, that all the slaves in that state are illegitimate, it is 
not necessary more particularly to inquire. It is sufficient for us 
that the marriage being by words, de present, and followed by co- 
habitation, is good as a marriage at common law. 

Assuming, then, that the child is legitimate, how stands the ques- 
tion between the father and the respondent, as to its custody? To 
this question but one answer can be given. That the father has a 
title superior to any stranger is not less the doctrine of the author 
ities than it is a principle of human nature. The father’s rights are 
paramount even to the mother’s until he forfeits his claims by mis- 
conduct or ill-usage. People in re Nickerson, 19 Wendell, 16. He 
is bound to support and maintain it. He is, therefore, ‘‘ the natural 
guardian, and entitled to its custody, care and education.” He has 
the natural right to bring it up in his own faith, and give it such 
_ instructions and discipline as he may deem best for its present and 

future welfare. In the language of Judge Bronson, in Mercein wv. 
The People, 238 Wendell, 72: ‘* The law regards him as the head of 
the family ; obliges him to provide for its wants ; and commits the 
children to his charge, in preference to the claims of the mother or 
any other person.” 

Even if we lay aside the relator’s testimony, and adopt as true the 
statement in the return, that Jane is his illegitimate child, still his 
claim would be superior to that of the respondent, or any other 
stranger, although inferior to that of the mather ; 1 Clarke, Chancery 
R. In every aspect, therefore, in which this case can be received, 
we are compelled to admit that the father’s right to the possession of 
the child is superior to that of the respondent; and I may be par- 
doned for saying, that, if he moved in the higher walks of life, if he 
were a white man of standing and influence in the community, the 
truth of this proposition would be universally acknowledged, and 
any tribunal that, having authority, should hesitate to afford relief; 
would subject itself to just reproach. The public voice, as well as 
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common sense, would declare that if our courts permit children of 
such an age to leave their parents, and take up their abode as they 
please, a most valuable social relation would be subverted, and the 
foundations of domestic peace and enjoyment broken up and de- 
stroyed. 

V. Again, it is insisted, that there is no restraint because the 
child remains with the respondent of her own free will. This brings 
up the important inquiry: What is legal restraint as applied to an 
infant of this tender age? The position of the counsel would un- 
doubtedly hold true of an adult, who, when delivered from the deten- 
tion, becomes his own master, and is presumed to know where to go, 
and how to take care of himself. But it is by no means true of a 
young, ignorant child. In such cases there may be legal restraint 
without the exercise of any force or coertion. It is enough that the 
accused interferes to prevent the father from forcibly taking posses- 
sion of the child. The person having the custody of such an infant, 
without any claim of right, is bound to deliver it over into the 
hands of the father, whenever he presents himself to receive it ; and 
is not permitted to retain possession of it, under the pretense, how- 
ever true it may be, that the child desires toremain. Thus if a child 
go to a neighbor’s house and conclude to abide there, when the father 
demands it of that neighbor, it is not sufficient for the latter to say to 
him, ‘*‘ you may come in and persuade it to go home, and if you succeed 
in obtaining its consent, you may take it, but you shall not compel it 
to go.” He is bound to permit the father to exercise his parental 
authority of coertion; and if he prevents that, he is guilty of 
restraint, within the fair meaning of the term. Any other rule 
would work monstrous evils. Hundreds of children could be taken 
from their parents by the childish affection they have toward their 
nurses. 

In Mercein v. The People, 25 Wendell, 80, Bronson, Justice, 
observes; ‘‘ The question here is not whether the child is actually 
suffering under duress of imprisonment, but whether there is that 
kind of restraint which defeats the rights of the father. The re- 
spondent, having the child under his roof, positively forbids the 
father to enter the house, except upon terms which a proper self- 
respect made inadmissible ; but, if he could submit to the terms, he 
only had a license to enter the house—‘ to see Mary’—not for the 
purpose of taking her under his care and protection. It is impossi- 
ble to deny that this is such a restraint as defeats the right of the 
father, and lays the proper foundation for asking for redress by habeas 
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corpus. 
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In the case before us, it is clear, that the child is studiously guarded, 
and kept beyond the reach of the father. The most that is pretended 
is, in the language of the return, that ‘‘ she has enjoyed, and so far 
as the respondent is concerned, shall enjoy entire and undisturbed 
liberty to go where she pleases.” In other words, and this fact is 
sustained by the proof, she is prepared and resolved, knowing the 
child’s partiality for herself, to maintain Jane in her determination 
not to go to her father, and to repel all attempts on his part to obtain 
possession of the child against her will. We have no hesitation in 
determining that the conduet of the respondent amounts in law to 
restraint. 

Vi. Having arrived at the conclusion that the relator is legally 
entitled to the care and custody of his daughter, and that she is 
held under improper restraint by the respondent, the only remaining 
inquiry is, as to the remedy. 

The former demands a delivery, while the latter insists that the 
powers of the Court are exhausted, when we shall have removed the 
restraint and set the child free. The case claims that some results 
should follow the decision, the other purposes to return in statu quo 
ante bellum. 

It has already been substantially admitted that, in regard to adults 
delivered by the statute writ, the proposition of the respondent’s 
cause is tenable; and that it was properly so held by Judge Duer, 
sitting as a commissioner under the statute, is not controverted. 
But that it is correct as applied to the case in this Court, of ample 
jurisdiction, independent of the habeas corpus act, is most confidently 
denied. 

We are aware that some of the cases speak of children exercising 
their own choice and discretion. This may be well enough, when 
we are assured that they possess, what may fairly be called, discre- 
tion. Whether this can ever be predicted of children under fourteen 
years of age, in whom the law, in numerous respects, declares there 
is no discretion, we need not now determine. It is sufficient for us 
that this child does not manifest that degree of judgment, which, in . 
the opinion of this Court, would qualify her to select her own domi- 
cil and guardian ; that she is old enough to feel a preference, and that 
such feeling is toward the respondent is quite apparent. But that 
such preference is wise and discreet, can not be admitted. Indeed, 
it can hardly be contended, that a house of ill-fame, is a proper 
plaee, or one of its inmates a suitable person, for the education of 
any child. But independent of this overwhelming proof of actual 
indiscretion, we can not sanction nor give countenance to the doc- 
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trine that such children are to control their own movements, and 
sclect their own places of residence. It has no foundation in reason 
or justice, and is plainly opposed to the laws of the land, as well as 
the law of God. 

The Court must go further, therefore, than merely remove the 
restraint, by rendering a judgment which shall dispose of the custody 
of the child and conclude this controversy. It would be an idle 
ceremony for the Court to try a cause without making a decision by 
which the fruits of the litigation could be reached. We havea mul- 
titude of precedents for our guidance in this particular. In the mat- 
ter of Dowles, (8 John. R. 328,) the supreme court ‘ordered the 
boys to be delivered to their master, and directed an officer to attend 
and protect them in their return.” In The People v. Mercein, (3 
Hill, 399,) Chief Justice Nelson concludes his opinion in these 
words: ‘*An order must therefore be entered that the child be 
delivered to the relator.” That was a case where, after two or three 
years of litigation, the court ordered the child to be taken from its 
mother and grandfather, and given to the husband and father, 
although the child was under five years of age. And in a former 
stage of that case, (25 Wendell, 97,) the chancellor, in commenting 
on the powers of the supreme court to award the custody of the child, 
on reversing the proceedings to Judge Ingles, declared ‘‘ that if he 
was wrong, the supreme court should not only have reversed his 
decision, but should also have proceeded to make a final disposition 
of the custody of the child.” And in The People ew rel, Nickerson, 
(19 Wendell, 16) an order was made that “‘ the child be delivered to 
the father, and that the care and custody of her be committed to 
him.” 

Guided by these lights, we shall direct an order to be entered 
adjudging that the said Charles Trainer is entitled to the care and 
custody of said Jane Trainer, and directing her to be delivered to 
him as her father, leaving him, like the rest of us, responsible to 
his conscience and his God for the manner in which he shall fulfil 
the trust thus restored to him. 

The Court then directed the child to be delivered. 
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IN THE SUPREME COURT OF PENNSYLVANIA, 


SITTING AT HARRISBURG. 


Tue Bank or tHE Unirep Strares v. PEABopy. 


EFFECT OF DEPOSITING COLLATERALS WITH THIRD PERSONS. 


When collaterals are placed in the hands of the creditor himself, and they are lost by his 
negligence, the debt is extinguished. 

When he converts them to his own use, as he is always presumed to have done when he 
refuses without reason to furnish an account of them, he is chargeable with their full 
value. 

But where the debtor, to obtain credit for the notes he is about to issue, deposits in the hands 
of a third person chosen by himself, collaterals, to secure those who shall become holders 
of those notes, no obligation is imposed on the latter to account for the collaterals, and 
they may recover on the notes against the principal debtor. 


Tue facts are stated in the opinion of the Court, which was de- 
livered by 


Mr. Chief Justice Brack. The agent of the Bank of the United 
States deposited with the Messrs. Denison & Co., of London, certain 
American State stocks, amounting in the whole to the sum of 
$4,450,000, to be held in trust as collateral security for the repay- 
ment of eight hundred thousand pounds, which it was intended to 
raise upon the post notes of the Bank. The notes were issued, and 
this suit is brought on one of them. 

It is not denied that the Bank is prima facie responsible, by vir- 
tue of the note. It is not alleged that the plaintiff received any 
thing from Denison & Co. out of the collaterals, except what he 
has credited. But it is asserted by the Bank that the plaintiff is 
bound to look to the collaterals first, and to account for them to the 
defendant before he can recover on the note. 

When collaterals are placed in the hands of the creditor himself, 
and they are lost by his negligence, the debt is extinguished, (12 
Sergeant and Rawle, 67.) When he converts them to his own use, 
as he is always presumed to have done, when he refuses, without 
reason, to furnish an account of them, he is chargeable with their 
full value, (9 Barr, 28.) But this does not touch the present case- 
The question here is whether the creditor is required to account in 
an action on the main security for collaterals which were never in 
his hands, or under his dominion, which therefore could not have 
been lost by his default, and from which he never did in fact realize 
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any thing. It is not possible to doubt that under these circumstances f 
he may recover against the defendant, just as if the transaction with a 
Denison & Co. had never been. Even where collateral securities 
are placed in the custody of the creditor, if he had been guilty of ; 
no negligence, has realized nothing from them, and has never with- : 
held information concerning them, when requested to furnish it, he | 
is entitled to judgment against the principal debtor. This was de- a 
cided very lately in Lord v. The Ocean Bank, and in Kittera’s 
estate. A fortiori, there may be such a recovery when they are 
placed by the debtor in the hands of a third person, who is a trustee 
appointed by himself. 

The State stocks were given to Denison & Co. for the purpose of 
obtaining for the post notes a credit which otherwise they could not 
have got. But, though the holders of the notes may have trusted 
the Bank, partly on the faith of the stocks, there is no stipulation 
which makes them the exclusive fund from which payment is to be 
made. The notes are a promise by the Bank to pay a certain sum 
of money, at a certain time and place. The promise has been bro- 
ken ; a right of action has accrued, and it can not be defeated by an 
arrangement between the debtor and her London bankers, which re- 
sulted in no benefit to the creditor. Judgment affirmed. 





















IN THE CIRCUIT COURT OF THE UNITED STATES, 


SITTING AT RICHMOND, VIRGINIA. 







BEFORE MR. CHIEF JUSTICE TANEY, AND MR, JUSTICE HALIBURTON. 






Serman & Son v. Dun. 





TRANSMITTING MONEY BY MAIL——EFFECT OF LOCAL CUSTOM. 


When a creditor directs his debtor to remit the amount of a debt, and there is a custom 
among merchants in the towns where the debtor and creditor reside to send and receive 
money by mail, it will be competent to prove such custom to the jury, and from it they 
may infer authority given by the creditor to remit the money by mail. 
Money remitted by mail, by the direction of the creditor, to pay a debt, goes at the risk of 
the creditor. 







Tue cause turned mainly upon the legal effect of letters, written 
by the creditor to the debtor, urging the payment of a negotiable 
note, and asking the debtor to “‘ remit the money” and ‘“‘ forward 
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the amount of the note.” Upon the alleged faith of these letters 
the debtor deposited the money in bank notes zn the mail, in a letter 
addressed to the creditor in Baltimore. The letter was lost, and 
never came to. the hands of the creditor. 

The debtor, R. D. Dun, of Essex county, Virginia, had executed 
his note to the plaintiffs, Selman & Son, of Baltimore, for about 
$700, payable at the Farmers’ Bank of Virginia. Before it fell due, 
Dun, the defendant, visited Baltimore, asked that his note might be 
ordered back from Richmond (whither it had been sent for collec- 
tion) to Baltimore, and kept there, promising to pay it in whole or in 
part before leaving. He failing to do this, the plaintiffs wrote him 
urgently for payment. He replied, stating that he had been to Rich- 
mond at the time the note fell due to pay it, but could not find it, 
and asking where it was. To this plaintiffs replied, “‘ your note is 
here, forward the amount and we will send your noteto you.” The 
defendant also proved that the merchants in Essex were in the habit 
of remitting money to Baltimore by mail. 

The plaintiff’s counsel relied on a decision of the Court of Appeals 
of Virginia, reported in 3 Grattan’s Reports, in which it was held, 
in a very similar case, that no proof of such local custom could be 
given to affect the creditor, and that a letter directing the debtor ‘‘ to 
remit money” did not authorize transmission by mad. 


Mr. Chief Justice Taney, in the present case, disapproved of that 
decision, and instructed the jury that evidence might be given of 
such custom, and was proper, it being somewhat a question of com- 
mercial usage ; that the jury might, if they pleased, infer authority 
to remit by mail, in this case; that if the creditor used language 
calculated to mislead the debtor, it was at his own risk; and that 
if the defendant, Dun, might reasonably have supposed, from the 
circumstances, that the plaintiffs intended to authorize transmission 
by mail, then the jury would be justified in finding for the defen- 
dant. 

The jury returned a verdict for the defendant. 
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IN THE CIRCUIT COURT OF THE UNITED STATES, 
SITTING AT NEW ORLEANS. 


Srvatpineg & Roarrs v. Tue Corporation or Baton Rover. 


CONSTITUTIONAL LAW-—— POWER TO REGULATE COMMERCE—— POLICE REGULA- 
TIONS—— LICENSES ON THEATRICAL EXHIBITIONS. 


A license, issued under the authority of the laws of the United States, to a vessel to carry 
on a coasting trade, will not exempt the owners of it from the municipal regulations of 
towns, within whose corporate limits they moor their vessels for the purpose of giving 
theatrical exhibitions on board. If they there give such exhibitions as are by the town- 
regulations liable to taxation, their license does not protect them from it. 


Mr. Justice McCates, in delivering the opinion of the Court, 
stated substantially that Spalding & Rogers alleged that they were 
owners of a barge, or vessel, called the Floating Palace, which they 
caused to be enrolled and licensed under the acts of Congress, for a 
term not yet expired, as a coasting vessel; that they employed it for 
their lawful business on the river; and that when they were about 
leaving Baton Rouge, the corporation caused her to be seized and 
detained. She was seized, it appears, because they refused to pay 
forty dollars tax, and two dollars license, required by an ordinance 
of the corporation to be paid by every proprietor of a circus, arriv- 
ing by steamboat or other water craft, for the first exhibition. The 
ordinance imposes a fine for violation of the above provisions. The 
seizure was made by order of the Mayor, to enforce the payment of 
the fine. 

The plaintiffs insisted that having authority from their license to carry 
on their business, they were not subject to the license laws of the city 
of Baton Rouge, and that so far as the ordinance might extend to ves 
sels licensed by the United States, it was unconstitutional, being an 
interference with the power of Congress to regulatecommerce. They 
also contended that the Palace was not within the jurisdiction of the 
corporation when the tax or fine was exacted, and claim $2,500 
damages. 

Defendants maintained that the ordinance was constitutional. 

The barge was constructed for the express purpose of giving circus 
exhibitions. . 

The word ‘“‘ commerce” is uniformly understood to comprehend 
navigation, and was so contemplated by the framers of the constitu- 
tion. The barge was not, however, engaged in commerce, and she 
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was not a commercial vessel. Her navigation up and down the 
river can not be regarded as a navigation for commercial purposes, 
or as a navigation which would necessarily be regarded as an inci- 
dent of commerce, and included in that term as used in the consti- 
tution, which meant navigation as a means by which commerce is 
carried on. 

The license set up by the plaintiffs can not protect them from the 
tax or fine. Under it, they could carry on the coasting trade, con- 
vey freight and passengers, and land at Baton Rouge; but if they 
remain there, and give exhibitions which are liable to taxation, their 
license can not protect them. The tax imposed by the corporation 
of Baton Rouge, is a mere police regulation, necessary to the order 
and welfare of cities and towns, and neither surrendered nor re- 
strained by any provision in the constitution of the United States. 
The authority of the State is complete, and has been delegated to 
the corporation of Baton Rouge by statute. 

The Palace being fastened to the shore, and connected by a bridge, 
formed as much a part of the shore as if the performance were given 
on the shore itself. 

The petition of plaintiffs for damages is therefore dismissed, with 
costs. 
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IN THE COURT OF COMMON PLEAS OF CRAWFORD C0., OHIO, 
JUNE TERM, 1851. 


BEFORE MESSRS. JUSTICES BOWEN, MUSGRAVE, LEE, AND STEWART. 
WINTERHALTER v. JOHNSON AND OTHERS. 


ENTIRE CONTRACTS—— HIRING BY THE YEAR AT 80 MUCH A MONTH. 


When a hiring is for the year, at a specified sum per month, the laborer is entitled to be 
paid his wages at the expiration of each month as the service is performed, although he 
has abandoned the service before the year expires; and in order to” enable him to main- 
tain suit therefor, it is not necessary that he should work for the whole year, as a condi- 
tion precedent to being paid. 


Johnson & Bennett were partners, carrying on a steam saw mill. 
The plaintiff applied to them for employment, saying that he did 
not want to hire unless he could engage for a year. They offered 
him for that period, first, Twenty-four dollars a month, with his 
house rent and cow pasture free; or second, Twenty-six dollars a 
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month, without house rent and cow pasture. He accepted the first 
proposition, and commenced work under it about the middle of Jan- 
uary, 1850, and continued till the first of May, 1850, when the firm 
of Johnson and Bennett dissolved, and the mill passed into the 
hands of the defendants, and was continued in operation without 
interruption by the change. On the day J. & B. dissolved, the 
defendants told the plaintiff they wished him to continue on work- 
ing at the mill under the arrangement made with Johnson & Ben- 
nett, to which the plaintiff assented. His employment was to tend 
the fires and keep the engine running. He continued till about the 
first of October, 1850, and then left without the consent of the de- 
fendants. The house rent and cow pasture had been furnished ac- 
cording to the contract. 

Upon these facts being proved, the defendants asked the Court to 
charge the jury, 

First, That if they should find from the evidence that the plain+.. 
tiff was engaged to work for the defendants for a year, or any other 
specified period, at the rate of twenty-four dollars a month, with 
house rent and cow pasture found, and that the plaintiff of his own 
will, without the consent of the defendants, or a breach of the con- 
tract on their part, abandoned the service before the expiration of 
the specified period, the plaintiff could not maintain this suit. 

Second, That an agreement to work for a year, at the rate of a 
specifi:-d sum by the month, is an entire contract, which must be 
fully performed by the party hired working the whole year, before 
he can sue and recover for any service rendered by him under the 
agreement. 

The Court refused to give these instructions, but charged the jury, 

‘‘That if they should find from the evidence, that,the labor men- 
tioned in the plaintiff’s declaration was performed under an agree- 
ment between the plaintiff and the defendants that the plaintiffshould 
work for the defendants for a year at the rate of twenty-four dollars 
a month, with house rent and cow pasture found, the plaintiff is 
entitled to receive his wages at the expiration of each month as the 
service was performed, and that in order to entitle him to maintain 
suit therefor it was not necessary that he should work for the defen- 
dants the whole of said year, unless’the agreement was that the plain- 
tiff should work the whole year as a condition precedent to being 
paid.” Verdict for the plaintiff. 


Mr. Stephen R. Harris, for plaintiff. 
Mr. Franklin Adams, for defendants. 
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NOTE BY THE EDITORS. 

A similar case was decided in 1849, in the Montgomery county, 
Ohio, Supreme Court, by Mr. Chief Justice Hitchcock. 

A journeyman tailor was employed by a shopkeeper to work at 
coat making ‘for the season,” at so much a piece. A pass-book 
was sent in with the work when it was done, in which the employer 
entered the amount due for it to the credit of the workman. The 
workman left his employment before ‘‘ the season ” was over, and 
the Court held that the contract entitled the workman to demand 
pay for each piece as it was finished, and that it was no defense to 
the action that the workman had abandoned his employer’s service 
before the expiration of the season. 

This complicated question is very ably discussed in the notes to 
Cutter v. Powell, 2 Smith’s Leading Cases, 1 





IN THE SUPREME COURT OF PENNSYLVANIA, 


WESTERN DISTRICT, JUNE, 1853. 


Sores v. Hickman. 


[FROM THE PITTSBURGH LEGAL JOURNAL.] 


A written receipt for a certain sum in part payment of a lot of ground therein described, is 
not such a memorandum of the contract as i3 required by the statute of frauds. 


Tas was an action of ejectment for lot of ground, No. 47, in 
McKeesport, brought by John H. Hickman against Andrew Soles, 
in the District Court of Allegheny county. It was tried before his 
Honor, Judge Hepburn, who directed a verdict for the plaintiff. 

Samuel Brown bought the lot in dispute in 1832, at: Treasurer’s 
sale. He devised it to his daughter, Martha Ann M’Gonigle, and 
died in 1849. Before his death, however, he had made a verbal 
contract to sell the lot. to Andrew Soles, who owned a lot adjacent, 
and had built a house upon this one by mistake. The purchase 
money was to be $175, part of which was to be paid in 1849. After 
the death of Samuel Brown, Soles called on Mrs. M’Gonigle, and 
paid her thirty dollars, for which she gave the following receipt: 
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Ateauany, 4th July, 1849.—Received of Andrew Soles, thirty 

dollars, on account for part payment of a lot in McKeesport, No. 47. 
her 
Martna Ann 4 M’Gontcte.” 
mark. 

Witness, ‘“* Arex. Dickson.” 

Martha Ann M’Gonigle conveyed this lot to John H. Hickman, 
by deed dated 1st October, 1849. 

The principal question in the case was, whether the above receipt 
took the contract out of the statute of frauds ? 

The opinion of the Court was delivered by 


Mr. Justice Lowrie. The question here is, will the covrt enforce 
specific performance of an agreement for the sale of land, of which 
there is no written evidence, except a receipt for part of the pur- 
chase money, defining the lot sold, but not defining the price, or any 
other terms of sale ¢ 

The statute of frauds answers this question in the negative, when 
it declares that no estate granted by parol shall, either in law or 
equity, have any other effect than as an estate at will. This receipt 
is written evidence that there was an agreement of some sort about 
the lot, and that it has been partly performed. But it does not in- 
form us of the terms of the agreement, and without this it is impos- 
sible to enforce it. 

With or without the statute of frauds, an agreement with unknown 
terms is void. We may know that there was an agreement, but, 
withont proper evidence of its terms, our knowledge is useless, and 
such is this case. 

In strictness the agreement ought to be written; but we regard 
the law as satisfied if we have written evidence of all the parts of a 
complete parol agreement. But that we have not here. <A con- 
tract is as much void where the consideration, as where the subject, 
is undefined. Where the parties have left either uncertain, the 
contract is legally incomplete, and therefore void. Where the law 
requires the contract to be in writing, it means that the complete 
contract must be proved by the writing. That is not a written con- 
tract that is not self-sustaining. It is verbal if it requires verbal 
testimony to sustain it by proving any essential part of it. So far 
as I know this has been the uniform course of the decisions. Sugd. 
Vendors, 89; 1 Johns. Ch. 273; 14 Johns. 15; 13 Id. 299; 2 Id. 210; 
2 Des. 188; 4 Bibb, 102; 2 Wheat. 336; 11 Ves. 550; 12 Id. 466; 


1 Id. 8326; 15 Id. 552; 1 Sch. & Lef. 22; 2 Id. 381; 1 Ath.12; 5 
30 | 
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Mason, 414; 15 Verm. R. 685; 7 Post. 73; 3 McCord, 458 ; 6 Alab. 
204. And such is the course of decisions in other parts of the sta- 
tute not in force with us. 5 Bar. & C. 583; 4 Bos. & P. 252; 4 
Bar. & Ald. 595; 5 East, 10; 4 Cow. 482. 

On this principle the cause was decided below. There is no 
other matter requiring special notice. 

Judgment affirmed. 

Mr. Justice Exxis Lewis dissented. 





IN THE DISTRICT COURT OF OHIO, 
WASHINGTON COUNTY, APRIL TERM, 1853. 


BEFORE MESSRS. JUSTICES CALDWELL, NASH, PECK, AND WHITMAN. 


Tae Osro Motvat Insurance Company v. Marretra WooLreNn 
Facrory. 


[REPORTED BY MR. JUSTICE NASH.] 
INSURANCE— ASSESSMENTS — MUTUAL INSURANCE. 


Where the charter of an insurance company made the exhausting a certain fund a condi- 
tion precedent to the making of an assessment on the notes of members, it was held that 
an assessment made without having first exhausted this fund, was void. 

Where a particular fact is made a condition to the right to exercise an authority or execute 
a power, an execution of the power, in the absence of the existence of this fact, is void— 
the existence of the power to act being dependant upon the existance of this particular fact. 

A statute is to be so construed as to lead to just results, unless the language compells to a 
different construction. 

The charter of a mutual insurance company ought, if possible, to be so construed as to 
equalize the burdens and benefits of membership among ail its members. 

By the charter of the Ohio Mutual Insurance Company, and the acts amendatory thereto, 
the premiums received on the policies issued on the pay principle, are to be so applied that 
members will be made liable for losses occurring in the pay department only to the extent 
that the losses shall exceed the premiums received in_ that a during the time 
they are members. 

Where the directors had applied all the premiums received on pay policies on and after the 
14th May, 1851, to losses occurring p:ior to that date, and then assessed the notes of those 
who continued or became members on and after that date, to an amount equal to the en- 
tire losses occurring after that date, it was held, that such an application of these premiums 
was illegal and void; and that an assessment made in consequence.of such an exhaustion 
of this fund, was also void. 


Tus case came up on appeal, and was submitted to the court. 
The action was assumpsit to recover the amount of a note, dated 
May 14, 1851, for $1,375 00, given by defendant as the premium 
on a policy of insurance for $2,500 on the factory building, etc., of 
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defendant for one year, from and after said 14th day of May, 1851, 
and payable on calls. The policy was issued from the mutual in- 
surance department of the company. The declaration averred the 
execution of the policy and note, the occurrence of losses, the ex- 
haustion of the cash fund, the making of an assessment, the notice 
and call for payment, and the refusal ot defendant to pay, whereby 
the whole note became due at once. 

The execution of the policy and note was admitted ; and the only 
dispute in the case was, whether a legal assessment had been made. 
The evidence showed that the company closed business on the Ist 
of October, a. p. 1851,—at least, no policies were issued after that 
date. The assessment, for a refusal to pay which this suit was 
brought, was made of forty cents on the dollar, to cover losses oc- 
curring between May 21st, 1851, and October ist, 1851. Other 
assessments were made afterwards, amounting in all to near eighty 
per cent. on the premium notes, to meet losses, occurring between 
the same dates. 

The cash fund had all been exhausted before this assessment was 
made, but it had all been applied to cover losses arising prior to the 
14th day of May, 1851, when the note in suit was executed, and 
from which time the policy took effect. The entire amount of pre- 
miums received, both on cash and mutual policies, after the 14th of 
May, and up to October, a. p. 1851, had thus been applied to pay 
losses which had happened before the defendant’s policy had been 
executed, by virtue of which the defendant alone became a member 
of the company. 

It was further proved, that a policy on the property covered by the 
defendant’s policy for the same period, would have been issued on 
the cash and pay principle at a premium of two and three-fourths 
per cent. on the amount insured. 

This company was chartered March 11, 1843, (41 O. L. L. 178,) 
as a mutual fire insurance company, and with the usual powers 
granted to such Companies. Sec. 2: Every person, by insuring in 
the company, became a member thereof for the time specified in the 
policy. Sec. 6: Every member was to deposit his note for the pre- 
mium on his policy, and pay a sum, not exceeding ten per cent., 
thereon in cash at the same time ; and this money is appropriated 
to the discharge of incidental expenses, and to form a cash fund to 
meet losses promptly ; and said note is to be. given up after the expi- 
ration of the policy, after deducting all losses and expenses occur- 
ring during the term of the policy. Sec. 7: Every member is 
bound to pay his proportion of all losses and expenses happening or 








468 Ohio Mutual Insur. Co. v. Marietta Woolen Factory. 


accruing in or to said company, and a lien to secure the payment of 
these sums is given on the property insured. Sec. 8 provides the 
method for adjusting any loss. Sec. 9 provides that when the amount 
of a loss is adjusted, the directors shall determine the amount or rate 
of the assessment, to which the members are liable, as their respec- 
tive shares or portion of such loss. 

This charter was amended by the act of March 12, 1844, 42 Ohio 
L. L. 213. By the first section of this act, the company is authorized 
to issue policies on the pay and cash principle; and the persons so in- 
sured were to be liable only to the extent of the premium paid, and 
not for any sum beyond the amount of premium thus originally paid. 
The second section provides that the money so paid shall be retained 
as a fund for the payment of losses and expenses, which may hap- 
pen or accrue in and to said company; and which said fund shall 
be exhausted before a resort shall be had to assessments upon pre- 
mium notes, and the fund and the premium notes are constituted the 
capital of the company for the payment of losses and expenses ; but 
no member is to be liable to a greater amount than his preminm 
note. 

In a. p. 1845 this charter was again amended by the act of Feb- 
ruary 25, 1845,—43 O. L. L. 130. This act allows the company to 
engage in life and marine insurance, insurance on goods in course 
of transportation, whether on land or water, and in the loan of money 
on bottomry and respondentia, etc. 

The charter was again amended by the act of December 30, 1845— 
440, L. L. 12. The act changes the name to that of Ohio Matual 
Insurance Company, and provides that the accounts of the life, ma- 
rine, and fire department shall be kept separate, and parties insured 
in one department, shall not be liable for losses or risks in the other. 

The act of March 29, 1850, (48 O. L. L. 496,) provides for the 
formation of a capital of not less than $100,000, and not exceeding 
$200,000. This capital stock, together with the notes, bonds, mort- 
gages, and all other securities acquired under this act, are declared 
to be pledged to the fulfillment of the contracts and obligations of 
the company. The company is authorized to declare dividends out 
of any accumulated profits, but so as not to reduce, lessen, or im- 
pair the capital stock. 


Mr. Justice Nasu. This cause was argued on the first day of 
the term, in the absence of the presiding judge, and has been care- 
fully considered by those of us who heard the argument, and though 
the whole Court is not entirely agreed, yet a majority of us, and 
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those who heard the argument in the case, have come to a conclu- 
sion satisfactory to our own minds, and which conclusion I will 
now proceed to state. 

The sole question involved in the case relates to the character of 
the assessment ; if that was a legal. assessment, then it is admitted 
that the plaintiff is entitled toa judgment for the amount of the note; 
but it is claimed by the defendant that the assessment is void, for 
reasons which I will hereafter state. The plaintiff, however, claims 
that this Court can not go behind these assessments ; that the direc- 
tors are to adjust the losses, and fix the rate of the assessment, to 
which members are liable. This position is correct so far as it re- 
lates to the settling of the amount of a loss, and the mere calcula- 
tion of the amount to be paid by each member; but this can not 
apply to a case, where the contingency has not occurred, which au- 
thorizes the board of directors to make such assessment. The one 
presents a case of the absence or the want of power to act; and the 
other, only the question as to the proper exercise of an acknowl- 
edged power. Where there is no power to act, there can be no 
legal action. If, in this case, the charter has made the existence of 
some fact a condition precedent to the right to make an assessment, 
then we are all clear that the existence of this iact is essential to the 
power, or the exercise of the power, to make an assessment. There 
are then two questions involved in the case: First, does the charter 
create any fact a condition precedent to the right to make an assess- 
ment? and secondly, if it does create such condition precedent, has 
its existence been shown by the evidence in this case? 

And first, is any fact made by this charter a condition, without 
the existence of which no assessment can rightfully be made? The 
second section of the act of March 12, 1844, (42 O. L. L. 213.) en- 
acts that the fund therein provided for shall be exhausted before a 
resort shall be had to assessments upon premium notes deposited 
with thecompany. The language of this section would seem to be 
peremptory, that no power to make assessments can exist until this 
fund should be exhausted. That fund must be first applied to pay 
all losses, and the persons liable on premium notes are only to be 
ealled upon for contributions when the fund shall have been so first 
applied: the liability to contribution by the members is made to 
depend upon this condition—the exhaustion of this fund. 

Nor is the language of the section more decisive than is the 
manifest scope and object of this whole amendatory act. By this 
act, the cash principle of insurance was engrafted upon this charter 
for mutual insurance. The losses arising on policies, issued on the 
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cash principle, were, in the first place, to be met by the premiums re- 
ceived on the same ; if the profits exceeded these losses, then they 
might be applied to the payment of any losses on policies issued on 
the mutual principle; and, in this way, members had a chance of 
being relieved from all assessment on their notes. If, however, the 
losses in the cash department should exceed the amount of premiums 
received, then the notes, given on the issue of policies in the mutual 
department, would become liable to contribution to an extent sufli- 
cient to make up this defficiency in the cash premiums to meet losses 
on cash policies. This whole scheme clearly looks to these notes of 
members as a security to be resorted to only on a failure of this 
eash fund so raised ; and hence this exhaustion of the cash fund is 
clearly a condition precedent to the existence of the right or power 
to make any calls or assessments on members by reason of the notes 
by them deposited with the company. We are all, therefore, clearly 
of the opinion that, until this fund is exhausted, there is no power 
to make any assessment; and that it is incumbent on the plaintiff 
to show that this contingency has arisen—that this fund has been 
legally exhausted—before there is any ground made of a right to re- 
cover. In other words, if this condition has not been complied 
with, then there was no capacity, no power, in the board of direc- 
tors to act in the matter; and no power to act, and no assessment 
are equivalent terms: action without power to act is just equivalent 
to no action at all. 

The next inquiry presented in this case is, has the cash fund been 
exhausted? And it is on this part of the case that his Honor Judge 
Caldwell is unable to acquiesce in the conclusion to which the rest 
of our minds have come. It is a question full of difficulty, and the 
majority of the Court have come to their present conclusion, not 
without much care and reflection. When this case was in the com- 
mon pleas, I could not see my way clear, and therefore decided the 
case the reverse of what it is now to be decided ; still further re- 
flection has entirely satisfied my mind with the correctness of our 
present conclusion ; and I will now proceed_to develope the reasons 
which have led our minds to the opinion, that the evidence in this 
case shows that this cash fund has not been legally exhausted, when 
this assessment was made. 

In construing this charter, and the amendments to the same, we 
must keep constantly in mind its two-fold character. In it origin, 
it was simply a mutual insurance company ; but the act of March 
12, 1844, engrafted upon this company the power to insure on the 
eash principle. This company then had a two-fold character—a 
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double capacity—the powers of two distinct classes of insurance. 
While the power was granted, no cash capital was provided as a se- 
curity for losses occurring in the cash department over and above 
the premiums which might be received. To meet this necessity, 
the notes of members insured in the mutual department, were de- 
clared, along with these premiums, to constitute the capital of the 
company for the payment of losses and expenses. Here, then, was 
a new liability cast upon the members of the company—or, which is 
the same thing, upon those who might insure in the mutual depart- 
ment ; they were now rendered liable, not only for losses arising 
from the destruction of property covered by mutual policies, but also 
for any losses arising in the cash department, over and above the 
premiums received on policies issued on the cash and pay principle. 

In order to justify this additional liability, there must have been 
some expected benefit, advantage, or profits incident to it; this ad- 
vantage was undoubtedly expected to be found in a receipt of the 
usual profits incident to such insurance. Ordinary experience has 
shown, that the principle of cash insurance is that of fixing the rate 
of premium so high that the premiums received will exceed the 
losses, which, experience shows, will probably occur. It is an ap- 
plication of the doctrine of chances, or probabilities, as settled by a 
long and large induction of individual cases, deriving therefrom the 
probable proportion between the amount insured and the annual 
losses thereon. If this proposition can be ascertained, then the busi- 
ness of insurance is as certain in its results as any other. It had 
been supposed that this ratio had been ascertained, and that profit, 
therefore, must result from any well-managed business of insurance 
on the pay principle. Influenced by this consideration, the mana- 
gers of this company undertook to render a mutual insurance busi- 
ness profitable to those insuring in it. Profit, it was argued, can be 
made in the cash department ; and this profit will not only relieve 
the members from all assessment on account of losses in the mutual 
department, but will also afford profits, for a division of which pro- 
vision is made in one of these acts. Here, then, in this probability 
of profits arising from the pay department, is found a compensation 
for assuming the burdens arising from the possibility of losses in the 
same. This was the inducement which must have influenced per- 
sons in becoming members under this increased liability. A person 
who became a member of this company, had a right to assume two 
things: first, that if the pay department should prove profitable, he 
was to receive a benefit from it; secondly, that if it proved unprofi- 
table, he would be liable to contribution only to the extent of meet- 














472 Ohio Mutual Insur. Co. v. Marietta Woolen Factory. 


ing the excess of the losses Over premiums. LHe never could have 
anticipated the contingency when he should be liable for all the losses 
occurring in the pay department, undiminished by the premiums 
received during the time he was a member. Such, in the opinion 
of a majority of the Court, is the true scope, and policy, and object 
of, and inducement to, the passage of the act of 1844; nor do we 
find anything in the letter of the act inconsistent with this view 
of it. 

Let us apply the principle here laid down with the evidence in this 
ease. When this company closed its business in October, a. p. 1851, 
it applied all the premiums received between the 14th of May, a.p. 
1851, and the time of closing its business on the pay policies, to the 
payment of losses occurring prior to the said 14th day of May. All 
losses up to that date were thus paid ; and those becoming members 
on or after the said 14th day of May, were left to pay in full all 
losses occurring in the pay department as well as the mutual, undi- 
minished by any premiums received on pay policies during that 
time ; while those who became members prior to that date, had their 
liabilities diminished, not only by the premiums received prior to 
that date, but also by all premiums -received between the 14th of 
May and the Ist of October. The liability of the one class of mem- 
bers was increased just as that of the other was diminished ; and 
what the one had a right to expect would diminish their liability, 
was applied to diminish the liability of other members, for losses 
arising before they had become members. This result could never 
have been anticipated ; its possibility never have been imagined. 

If we are right in our view of this act, this fund has not been ex- 
hausted,—it has been misapplied ; but this misapplication can not 
authorize the directors to make an assessment, when by the terms of 
the charter they had no power to do it. The misjudgment, or the 
misconduct, of the directors can not increase the legal liabilities of 
this defendant, and of others similarly situated. His and their li- 
ability is limited and fixed by this same charter, and can be legally 
neither increased nor diminished by the acts of the directors. They 
are mere trustees to adjust these losses upon the members according 
to what are their legal liabilities under the charter ; the power of the 
directors has this extent and no more. When they. undertake to 
change this liability, they are simply acting beyond the scope of 
their authority, and their acts are void. If these directors have 
misapplied these funds to the injury of those sustaining losses sub- 


' sequent to the 14th day of May, those thus injured undoubtedly 


have a right of action against them to the extent of this injury; 
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while the directors may indemnify themselves by readjusting this 
assessment according to tha true meaning of the charter, and com- 
pelling those who were members prior to the 14th of May to pay an 
amount on losses occurring before that time sufficient to meet the 
sum thus misapplied to their benefit, as this misapplication of the 
funds can no more diminish their liabilities than it can increase 
those of the others. ‘ 

But it is said that this cash fund is a fund created to meet losses 
as they may arise, without any regard to when the money was re- 
ceived, or the loss occurred ; and hence that before a call or assess- 
ment can be made, the whole fund must be applied to meet all losses 
as far as it will go, and then the assessments must be made to meet 
all losses not so paid, and made, too, on those only who were mem- 
bers at the time these unpaid losses occurred. If such is the lan- 
guage of the act, the Court must carry it out, however inequitable 
it may be, since parties are supposed to enter into such contracts, 
with a full knowledge of the law governing them. But is there 
anything in this act compelling the Court to a construction of this 
charter so unjust and inequitable in its operation upon the liabili- 
ties of members ? 

Were the language of this act of 1844 like that contained in the 
original charter, in reference to the small cash fund there provided 
for, there might be some difficulty in the question. The sixth sec- 
tion of that act declares that the small per centage there required 
to be paid on premium notes shall form a cash fund to meet losses 
promptly. But there are no such words in this act of 1844: it 
simply provides that such sum or sums of money as shall be paid 
to said company as aforesaid, shall be retained as a fund for the 
payment of losses and expenses which may happen or accrue in 
and to said company ; which said fund sha!l be exhausted before 
a resort shall be had to assessments. Here is nothing saying to 
what losses this fund shall be applied, nor that it shall be applied 
to meet losses promptly, but that it shall be exhausted in paying 
losses, before an assessment shall be resorted to. This language 
implies that the losses to be paid are losses for which parties may 
be assessed, but that this assessment shall be made only for the sum 
remaining unpaid after such fund shall have been all applied toward 
their payment. And when we consider that, by the one construc- 
tion, equity, and fairness, and justice are secured between all the 
members:of this company ; while the other construction will lead 
to gross inequality and injustice between them, the Court is bound, 
if the language of the charter does not absolutely prohibit, to give 
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it such a construction as will secure equality and justice between its 
members. Such, it appears to us, is the rule of construction by 
which we should be governed in ascertaining the meaning and scope 
of this amendatory act of 1844. Birchard, J., in Spicer v. Gisel- 
man, 15 Ohio Reports, 338, 341, uses this language: ‘‘The first 
and all-important rule to be regarded in construing a statute, is to 
have respect to its spirit, rather than its letter. It is not to be sup- 
posed that the framers of a statute contemplated a violation of the 
plain rules of natural justice.” In The State v. White, Treasurer 
S. C., 17 Ohio Reports, 32, 34, the following language is held: 
‘* The natural force of words, when taken by themselves, is not al- 
ways the true test in construing a statute. Words which, when thus 
taken, lead to unjust results, at war with general policy and with 
principles of justice, ought ever to be so construed as to effect the 
latter object, just results not at war with general policy and the 
principles of justice.’ These rules we believe to be sound ones, and 
directly applicable to a construction of the statute now under con- 
sideration, since the one construction leads to wnjust, and the other 
to just results; the one makes the partnership among members un- 
equal, the other makes it equal ; the one equalizes the burdens and 
benefits of all the members, the other renders them unequal, in- 
creasing the liability of one class of members to the benefit of an- 
other. We are not permitted to presume that the legislature con- 
templated, much less designed, such a result among the members 
of this company; we therefore give to this act of 1844 such a con- 
struction as will equalize the burdens and the benefits among those 
becoming members,—any other construction is not to be endured ; 
it would be a libel upon the men who asked for its passage, as well 
as upon those who passed it. 

There is still another result, following from any other construction, 
which probably ought not to be overlooked: If this fand is wholly 
in the discretion of the directors, then this state of case might le- 
gally occur. The company, being involved in large losses, might 
stop taking policies in the mutual department, while still pursuing 
the business of insuring in the pay department, and then apply these 
premiums to pay prior losses, and thus leave subsequent losses wholly 
unprovided for, since there would be no premium notes in existence, 
and no cash fund on hand, that having been applied to pay losses 
for which prior members were actually liable. Here, again, gross 
injustice would arise from giving to this charter the construction 
claimed by the plaintiff. 

Before closing, there is one other remark I can not avoid making. 
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The evidence shows that, on the pay principle, the premium charge- 
able on this policy of $2,500 for one year, would have been two and 
three-fourths per cent., or only $68 75; and yet a note for $1,375 
on this $2,500 for one year is required on this mutual policy. Why 
is this exorbitant sum exacted? If the object was simply indemnity, 
why take a note in asum so grossly excessive? The case, on the 
face of it, looks as though prior losses to a large amount existed, 
and a fund was to be raised to pay them. This could only be done 
by keeping up the cash department; to keep this up, public confi- 
dence must be gained, and this could only be done by showing a 
large amount of notes, liable as capital to all losses in this cash de- 
partment. A large increase in the amount of the premium note 
would show this result, as it would show a capital nearly equal to 
the amount insured in the mutual department. Speaking for myself, 
I can see no other explanation for the extraordinary state of things 
appearing in this case; it is a matter, however, for the investigation 
of members, and one with which, in the absence of fraud, the Court 
can have nothing to do. ) 
Judgment was therefore rendered for the defendant. 


Messrs. D. S. & W.S. Nye, for plaintiff. 
Mr. C. B. Goddard, for defendant. 
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NEW BOOKS RECEIVED. 


Van Santvoorn’s Preapinc. A Treatise on the Principles of 
Pleading in civil actions under the New York Code of Procedure. 
By G. Van Santvoorp, Counsellor at Law. Albany: Little & 
Company, 1852. pp. 565. Sent by mail, post paid, for $4. 


The New York Code has become the basis of the Codes of Pleading 
of Missouri, Kentucky, Indiana, Ohio, and Iowa. That code abol- 
ished, but did not reconstruct. It tore down the old system, but it 
merely annunciated the principles upon which a new system might 
be built up, without building a complete one in its place. In com- 
parison with the system which it superseded, it is as the description 
of a complicated machine is to a working model. The mechanism 
of the former rarely required artistic skill to render it available in 
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ordinary practice ; the latter demands its constant application. The 
requirement that the pleader shall state every fact that is material 
to entitle him to recover, is, we fear, rather high for not a few who 
throng the bar. Those who are unfamiliar with the- principles of 
their profession, will find themselves not unlike 

** A boat sent forth to sail alone 

At midnight on a moonless sea.” 

To body forth the form in which the code shall exist as a practical 
thing, is to be the serious occupation of the courts for years. Any 
aid, which a thoughtful lawyer can render to this cause, must be ac- 
ceptable to the profession. But that aid must be a discussion of 
principles. Whoever attentively looks into the code, will observe 
that mere forms are not likely, at this time, to render any substan- 
tial aid to the practioner. Mr. Van Santvoord has given us his 
contribution in this book on pleading. It is both welcome and val- 
uable. The materials out of which such a work could be constructed 
were not very ample,—less, indeed, than a dozen volumes of reports ; 
but the attentive reader will not fail to see that they have been 
skillfully elaborated, and will afford essential aid in the study of our 
own system, and of those of other states, that, like Ohio, have adopted 
the New York Pleading. 

Mr. Van 8. says, in his introduction, that his work professes ‘‘ to 
consider and discuss the new principles of pleading (as distinct from 
practice) adopted by the code, and to refer to, and comment upon, 
the adjudicated decisions thereon ; and also to compare these prin- 
ciples and decisions with the established principles and adjudicated 
cases before the code. It professes also to consider and note the 
changes affected by the code, and to discuss and point out the rules 
which now exist, to test the sufficiency of the pleadings; to apply 
these rules in detail to the various pleadings on the part of either 
party,—the complaint, the answer, the reply, the demurrer—and to 
compare the nature, object, and use, as well as the mode and man- 
ner of allegation of each of these pleadings, with its corresponding 
pleading under the former law or equity system ; and, finally, to 
consider the effect of the pleadings, and the rules for the construction 
thereof under the code ; together with some questions of a practical 
nature connected therewith. This will be found in the main to com- 
prise the entire scope of the work.” 

We have examined the work with a good deal of care, and we 
think it is entitled to all that is here claimed for it, as a well-di- 
gested treatise on the New York Code. 
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Avams’ Equity. The Doctrine of Equity, being a commentary on the 
law as administered by the Court of Chancery. By Jonny Apams, 
Jr., Esq., Barrister at Law. Second American edition. With 
notes and references to the latest American Chancery decisions, 
by James R. Ludlow and John M. Collins. Philadelphia: T. & 
J. W. Johnson, Law Booksellers, Publishers, and Importers, 197 
Chestnut street. 1852. pp. 760. 


This work is a discussion of the principles of equity, which will 
be found to be particularly valuable to students in those states which 
have adopted the New York system of pleading, and abolished all 
the forms of administering that part of our jurisprudence. As the 
complaint must, in those states, set forth the facts, a thorough knowl- 
edge of equity principles becomes indispensable to the practitioner, 
and he will find them discussed here briefly and clearly. The work’ 
is the fruit of lectures before the Incorporated Law Society of Lon- 
don, in the years 1842-5 ; and whoever has examined the English 
text books must be aware how greatly superior the writings of Jec- 
turers are to those of authors, who have not.had that severe training. 
The daily necessity of stating principles briefly, sharply, and intel- 
ligibly, to men wholly unacquainted with the science, is the best 
possible discipline to obtain habits of clear and accurate thinking. 


{ 


EULOGY ON MR. CHIEF JUSTICE GIBSON. 


On the announcement of the death of Mr. Chief Justice Gisson, of Pennsylvania, Mr. 
Chief Justice Biack pronounced the following eulogy upon his memory, which we have 
copied from the American Law Register : 

Mr. Chief Justice BLack said :—It is unnecessary to say tht every surviving member of 
the Court is deeply grieved by the death of Mr. Justice Grsson. In the course of nature it 
wag not to be expected that he could live much longer, for hé had attained the ripe age of 
seventy-six. But the blow, though not a sudden, was a severe one. The intimate rela- 
tions, personal and official, which we all bore to him, would have been sufficient to account 
for some emotion, even if he had been an ordinary man. But he was the Nestor of the 
Bench, whose wisdom inspired the public mind with confidence in our decisions. By this 
bereavement, the Court has lost what no time can repair, for we shall never look upon his 
like again. 

We regarded him more as a father than a brother. None of us ever saw the Supreme 
Court before he was in it; and to some of us his character as a great judge was iamiliar 
even in childhood. The earliest knowledge of the law we had was derived in part frotm his 
luminous expositions of it. He was a judge of the common pleas before the youngest of us 
was born, and was a member of this Court long before the oldest was admitted to the bar. . 
For nearly a quarter of a century he was chief justice, and when he was nm minally super- 
sede’ by another, as the head of the Court, his great learning, venerable character, and 
overshadowing reputation, still made him the only chief whom the hearts of the people 
would know. Inthe course of his long service, he discussed and decided innus. erable 
questions. is opinions are found in no less than seventy volumes of the regular reports, 
trom second Sargent and Rawle to sixth Harris. 
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At the time of his death he had been longer in office than any cotemporary judge in the 
world ; and in some points of character he had not his equal on the earth. Such vigor, 
clearness and precision of thought was never before united with the same felicity of diction. 
Brougham has sketched Lord Stowell justly enough, as the greatest judicial writer that Eng- 
land could boast of, for force and beauty of style. He selects a sentence, and calls on the 
reader to admire the remarkable elegance of its structure. 1 believe that Judge Greson never 
wrote an opinion in his life from which a passage might not be taken stronger, as well as 
more graceful in its turn of expression, than this which is selected with so much care by a 
most zealous friend, from all of Lord Stowell’s. 

His written language was a transcript of his mind. It gave the world the very form and 
pressure of his thoughts. It was accurate, because he knew the exact boundaries of the 
principles he discussed. His mental design took in the whole outline and all the details of 
the case, and with a bold and steady hand he painted what he saw. He made others under- 
stand him, because he understood himself. 


Cui lecta potenter erit res, 





Nee facundia deseret hunc, nec lucidus ordo. 


His style was rich, but he never turned out of his way for figures of speechy He never 
sacrificed sense to sound, or prelerred ornament to substance. It he reasoned much by com- 
parison, it was not to make his composition brilliant, but clear. He spoke in metaphors 
often, mot because they were sought, but because they came to his mind unbidden. ‘The 
same vein of happy illustration ran through his conversation, and his private letters. I was 
most of all struck with it in a careless memorandum, intended, when it was penned, for no 
eye but his own. He never thought of display, and seemed totally unconscious that he had 
the power to make any. 

His words were always precisely adapted to the subject. He said neither more nor less 
than just the thing he ought. He had one faculty of a great poet—that of expressing a 
thought in language which could never afterwards be paraphrased. When a legal principle 
passed through his hands, he sent it forth clothed in a dress which fitted it so exactly that 
nobody ever presumed to give it any other. Almost universally the syllabus of his opinion 
is a sentence from itself; and the most heedless student, in looking over Wharton’s Digest, 
can select the cases in which Gipson delivered the judgment as readily as he would pick 
gold coins out from among coppers. For this reason it is that, though he was the least vo- 
lumnious writer of the Court, the citations#rom him at the bar are more numerous than 
from all the rest put together. 

The dignity, purity, and richness of his written opinions was by no means his highest title 
to admiration. The movements of his mind were as strong as they were graceful. [lis 
periods not only pleased the ear, but sunk into the mind. He never wearied the reader, bu! 
he always exhausted the subject. An opinion of his was an unbroken chain of logic, from 
beginning to end. His argumentation was always characterized by great power, and some- 
times it rose into irresistible energy, dashing opposition to pieces with force like that of a 
battering ram. 

He never missed the point even of a cause which had been badly argued. He separated 
the chaff from the wheat almost as soon as he got possession of it. The most complicated 
entanglement of facts and law would be reduced to harmony under his hands. His,argu- 
ment was so lucid that the dullest mind could follow him with that intense pleastire which 
we all feel in being able to comprehend the workings of- an intellect so manifestly supefior. 

Yet he committed errors. It is wonderful that in the course of his long survice he did not 
commit more A few were caused by inattention ; a few by want of time fa few by pre- 
conceived notions which led him astray. When he did throw himself into the wrong side 
of a cause, he usually made an argument which it was much easier ‘to overrule than to an- 
swer. With reference to his er: oneous opinions, he might have used the words of Virgil, 
which he quoted so happily in Eakin v. Raub, (12 Sergent and Rawle, 346,) for another 


purpose. 





Si Pergama dexter@ te 
Defendi potuit, etiam haédefensa fuisset. we 
But he was, of all men, the most devoted and earnest lover of truth for} s own sake. 
When subsequent reflection convinced him that he had been wrofig, he took first oppor- 
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tunity to acknowledge it. He was often the earliest to discover his own mistakes, as well 
as the foremost to correct them. 

He was inflexibly honest. The judicial ermine was as unspotted when he laid it aside for 
the habiliments of the grave, as it was when he first assumed it. 1 do not mean to award 
him merely that common-place integrity which it is no honor to have, but merely a disgrace 
to want. He was not only incorruptible, but scrupulously, delicately, conscientiously free 
from all wilful wrong, either in thought, word, or deed. 

Next after his wonderfal intellectual endowments, the benevolence of his heart was the 
most marked feature of hig character. His was a most genial spirit, affectionate and kind 
to his friends, and magnahimous to his enemies. Benefits received by him were engraved 
on his memory as on a tablet of brass; injuries were written in sand. He never let the sun 
go down upon his wrath. A little dash of bitterness in his nature would, perhaps, have 
given a more consistent tone to his character, and g:eater activity to his mind. He lacked 
the quality which Drs Johnson admired : he was not a good hater. 

His accomplishments were very extraordinary. He was born a musician, and the natural 
talent was highly cultivated. He was a connoisseur in painting and sculpturé. The whole 
round of English literature was familiar to him. He was at home among the ancient 
classics. He had a perfectly clear perception of all the great truths of natural science. He 
had studied medicine carefully in his youth, and understood it well. His mind absorbed all” 
kinds of knowledge with scarcely an effort. ‘i 

Judge Gisson was well appreciated by his fellow-citizens—not so highly a as he deserved, 
for that was scarcely possible. But admiration of his talent, and respect for his honesty, 
were universal sentiments. This was strikingly manifested when he was elected in !851 
notwithstanding his advanced age, without partizan connections, with no emphatic political 
standing, and without manners, habits, or associations calculated to make him popular be- 
yond the circle that knew himintimately. With all these disadvantages, it is said, he nar- 
rowly escaped what might have been a dangerous distinction : a nomination on each of the 
opposing tickets. Abroad, he has for very many years been thought the great glory of his 
native State. 

Doubtless the whole Cofmmonwealth will mourn his death—we all have reason to do so. 
The profession of the law has lost the ablest of its teachers, this Court the brightest of its 
ornaments, and the people a steadfast defender of their rights, so far as they were capable of 
being protected by judicial authority. For myself, I know no form of words to express my 
deep sense of the loss we have suffered. I cam most truly say of him, what was said long 
ago concerning one of the few among mortals who were yet greater than he: “I did love 
the man, and do honor to his memory, on this side idolatry, as much as any,” 
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LAW SCHOOL OF THE CINCINNATI COLLEGE. 


Tue twentieth Annual Course of Lectures will commence on 
Wednesday, the 19th of October, 1853, and will continue till the *” 
20th of April, 1854. 

The instructors in this school are Cartes P. James, M. H. 
Tien and M. E. Curwen. 

The course of instructions is designed to prepare students for the 
practice of the law, so that gentlemen, immediately upon their 
graduation, can be admitted to thé bar, and.enter upon the prac- 
tical dutiesof their profession. With this view, a moot court 
will be holden by one of the professérs once in each week, or 
oftener, at which students will be required to prepare pleadmgs 
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furnish briefs, and make oral arguments. Besides this, there 
will be a daily exereise, consisting of lectures by the professors, 
and of recitations in the text-books, which are embraced in the 
course. 

No examination, and no particular course of previous study, 
is required for admission. 

The students will be expected to furnish themselves with the 
following text-books, the last editions of which are recommended: 
Walker's Introduction to American Law, (second edition ;) Kent's 
Commentaries, (seventh edition;) Blackstone’s Commentaries, of 
which Wendell’s edition is recommended; Greenleaf.on Evidence, 
vol. 1; Smith’s Mercantile Law, Holcombe and Gholson’s edition 
of which is recommended; Stephen on Pleading; and Adams’s 
Equity. 

At the close of the term, the students will be examined by a 
Committee of the Bar of Cincinnati, consisting of at least five 
gentlemen, and upon those whom they report. to be qualified to 
practice law, the Board of Trustees will confer the degree of 
Bachelor of Laws. 

The requisites for admission to the Bar in Ohio, are citizenship, 
majority, good moral character, two years’ study, and an exami- 
nation by a committee of the Bar. But by the Charter of this 
College, that examination is dispensed with, as to those who have 
attended the full course of studies here, and have graduated, and 
have studied 15 months in addition to the term. 

The course will embrace all the usual titles and subjects of 
Common and Statute Law, Equity and Admiralty. 

The tuition fee is $60 for the term, in advance. An additional 
fee of $5 is charged as a graduation fee, to all who take a degree. 
Those who have matriculated for one term, may atten any sub- 
sequent terms free of charge. 

Board and lodging may be had here, in respectable hounded at 
from $2.50 to $3 per week. 

Any additional information in, regard to the school will be 
cheerfully given, upon application, by letter or l/r. to 
either of the professors, at Cincinnati. , 








